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BCTYII

AKTyaJabHicTh TemHu. JlocmimkeHHs TpoOJieM BIAMOBITANBHOCTI 32
MOPYIICHHST 3000B’s13aHb € HEOOXIMHHUM, aJDKe I1€ € CIOCOOOM TMOTEPEIKEHHS
NOpYIIeHb, a TaKOX 3a0e3[EYEHHs HAJIEKHOTO BHUKOHAHHS 3000B’Si3aHb B
MUBLILHOMY TpaBi, JOTPUMAHHs MPABOIMOPAIKY Yy LMBUIBHUX MPaBOBITHOCHHAX
MDK cy0’ektamu. L{iHHICTH HOCHIIKyBaHOT TeMH 0a3yeThbCsl Ha BJIACHUX HOpMaXx,
SKUM TIpUTaMaHHl TEBHI 3aco0M BIUIMBY Ha TMOBEAIHKY CYO’€KTiB, depe3 ix
iHTepecH. BUKOHaHHA UMBUIBHUX OOOB’SI3KIB 3a0e3neuyerbest 3aco0aMu 1
METO/IaMH 3a0XO0YEHHS 1 BIJMOBIAAIBHOCTI, IO BCTAHOBIIOIOTHCS JOTOBOpaMu ado
aKkTaMH LMBUIBHOTO 3akoHoAaBcTBa. Hopmu ILluBinpHOrO Koaekcy YkpaiHu
BCTAHOBIIIOIOTh 3aCO0M 3a0XOYEHHSI BUKOHAHHSA 3000B’s3aHb, aHDK MOKapaHHS
MpaBOMOPYIIHUKA. TOMYy  JIOCHIIP)KEHHS OCHOBHUX MpoOJeM  ICHCTUTYTY
BI/IMOBIJAIBHOCTI € HEOOX1THUMH Ta aKTyaJIbHUM.

Baromuii BHECOK B PO3BUTOK T'OJIOBHHUX ACIIEKTIB OOpaHOi TeMU 3A1HCHUIH
pobotn Takux BueHHX K A. Boiiko [22], B. binenko [21], A.A. Bepxoseup [27],
I.C. Kanzapapora [36], B. Omnpmanuenxko [32], M.I. Ilanuenko [49],
I'. I. CanbHuKOBa [58]Ta iHIII.

MeTorw BUITYCKHOI KBajli(ikaliiHOi poOOTH € BHUSIBIEHHS Ta TEOPETUYHE
OCMHCIICHHSI OCHOBHUX TIMTaHb ITUBUIBHOI BIJAMOBIAAIBHOCTI 3a TOPYIICHHS
3000B’s13aHb.

{06 gocsarTu 3a3Ha4eHOT METH, OYJIM MOCTABJICH] TaKi 3aBAAHHS:

- PO3KpUTH CYTHICTh ITUBIIBLHO-TIPABOBOI BIJMOBIMATBHOCTI, i1 TMOHATTS,
GyHKLIT Ta IPUHIUIIN;

- TIPOAHAJII3yBaTH MiJICTABU ITUBUILHO-TIPABOBOI BiJIMOBIIATLHOCTI, 30KpeMa
MOPYIICHHS 3000B’I3aHHS, TPOCTPOUCHHS OOP>KHUKA, KPEAUTOPA TOIIIO;

- PO3IJISHYTH M1JCTaBH 3BUILHEHHS BiJ] BIIMOBIIAIBHOCTI,

- TIpOaHAJII3yBaTH YHIBEpCaJbHI 3aX0H BiAMOBIIAIBHOCTI;

- JOCHIAUTH 3aXO0JM JOTOBIPHOI BIAMOBIIAIBLHOCTI, 30KpeMa HEYCTOWKY,

BTpaTa 3aBAATKY TOIIO.
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00'ekTOM TOCTIKEHHSI € IMBUIBHO-TIPABOB1 BIJHOCHHH, 110 BUHUKAIOTH
I1]] 9ac BIAMOBIMATLHOCTI 32 TTOPYIIICHHS 3000B’sI3aHb.

IIpenmeTom noChiKEHHS € BiAMOBIIATBHICTD 3a MOPYIICHHS 3000B’A3aHb.

Metoau aocaimxenns: [Ipu npoBeaeHH1 AOCTIHKEHHS BUKOPUCTOBYBAIHCH
3araJbHOHAYKOBI Ta CIHeEIliabHI METOIU HayKOBOTO MOMIYKY, 30KpeMa, 1CTOPUIHUN
METOJI, METOJ] TEOPETUKO-TIPAaBOBOI0 aHaIi3y, (hOPMaJIbHO-JIOTIYHUM, a TAKOX 1HIII
METOJM HAYKOBOTO JOCIIKEHHS. 3a JOMOMOTOI0 iICTOPUYHOTO METOIY BIAIOCS
JOCIIIIATA PO3BUTOK 1 CTAHOBJIEHHS 1HCTUTYTY BIJANOBIIAJIBHOCTI 33 MOPYIIECHHS
3000B’s13aHb. [Ipu BUKOHaHHI KBamidikaiiHOi poOOTH OYyJI0 BUKOPUCTAHO METOJ]
TEOPETHUKO-TIPABOBOTO aHATI3y, IO 3aCTOCOBYBABCS 3 METOIO BUBUCHHS HaYKOBHX
MO3UIINA Ta AYMOK, a TaKOX HOPM BITUYM3HSHHX 3aKOHOJABYUX AaKTIB, CYJOBOi
MPaKTUKH IIOAO0 TMOPSAKY Ta TMPOIEAypH BIAMOBIAAIBHOCTI 3a MOPYIIEHHS
3000B’s3aHb.  Ilpum  3actocyBaHHI  (POPMaIBHO-JIOTIYHOTO  METOMy  OyIo
OTIpaIlbOBaHO HAYKOBY JIITEPATypy 3TAHO TEMH JOCITIKEHHS Ta MpOaHaIi30BaHO
MPaKTUKY CY/iB, OO0 BUHECEHHS PILIEHb 3a MOPYILIEHHS 3000B’ 13aHb.

HaykoBa HOBM3HA TOJISITa€ B KOMIUIEKCHOMY JIOCTIIKEHHI OCHOBHHX
3aXO0JIB BIAMOBIAAJILHOCTI, BHU3HAYEHHS OCHOBHHUX O3HAK BIAIMOBIIAJIBLHOCTI
OOp KHUKA Ta KJacudikallli 3aX0/IiB BIAMOBITAIBHOCTI.

Jlesiki mUTaHHS, SIKI PO3TJIANAIOTHCS Y JaHIA BUITYCKOBIM KBasi(ikaiiiHii
poboti Oyno BukiageHo Yy HaykoBiii ctarti: Pomenceka €.I1. «IIpaBoBe
peryJiroBaHHS BIAMOBIAAIBLHOCTI 32 OPYIIEHHS 3000B’s13aHbY, 1110 OMy0JIIKOBaHA Y
30ipHUKY HaykoBuxX cTaTeil «lluBiTbHE Ta KOMEpIlIHHE TIPaBO: BUKJIMKHU
crorosieHns». K.: KuiB. Hai. Topr.-ekoH. yH-T, 2020, C. 180-185.

I[IpakTnyHa WiHHICTH pe3yJbTATIB JOCIIDKEHHS TMOJSIrae B TOMY, IO
BOHU MOXXYTh OyTH BHUKOPHUCTaHI MPH MIATOTOBII MPOIO3HUII O BHECCHHIO 3MiH
JI0 3aKOHOJABCTBA IIOJI0 BIOCKOHAJICHHS IPABOBOTO PETYJIIOBAHHS I1HCTUTYTY
BIJIMOBIIAJILHOCTI 3@ TIOPYIIICHHS 3000B’ 3aHb.

Crtpykrypa podoTu. /lana BumyckHa kBaidikaiiiiHa poO0oTa CKIada€eThCs
13 BCTyNy, JABOX PO3JUIIB, IO BKIIOYAKOTH IT’SATh MIJPO3/LIiB, BUCHOBKIB Ta

MPOMO3UIIiH, a TAKOXK CIHCKY BUKOPUCTAHUX JKEpeN. 3arajbHuil 0ocar poboTH —
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60 cTopiHOK 13 SKHMX OCHOBHA 4YacTHHA poOOTH ckiagae 52 cTopiHKd. CHHCOK

BUKOPHUCTAHUX JIKEPET CKIAIA€ThCs 3 /2 HAIMEHYBaHb.



PO3/1T 1
TEOPETHUKO-TIPABOBA XAPAKTEPHUCTHUKA BUIITIOBITAJBHOCTI
3A NOPYUIEHHS 3050B’S13AHb

1.1 IIuBinbHO-MpaBOBa BiANOBIAAJBHICTh: MOHATTS Ta (PYHKILIT

[lepen TuM, SIK PO3IJIIHYTH OCHOBHI NMUTAHHS BIAMOBIJAJIBLHOCTI, HaJaMO
BU3HAYCHHS I[bOMY MOHATTIO. [IpoaHamizyeMo NyMKH Ppi3HUX HAYKOBIIB IO/I0
nediHiiii TMBUTBHO-TIPABOBOI BiMOBIIAIbHOCTI:

1) [{uBigbHA BIANOBIAIBHICTH — 1€ MAHOBA BIAMOBIAANBHICTE TPOMAJISH,
abo oprasizamiid, O BHUHHUKAE y pa3l HENPAaBOMIPHUX i, HEBUKOHAHHS
JIOTOBIPHUX 3000B’s3aHb, 3alOMISHHA OcoOucTOoi abo MaiHOBOiI mikoau. BoHa
BUHUKAE 332 HASIBHOCTI HEMPaBOMIPHUX [i 1 BUHU 3000B’s3aHUX 0C10. 3a3BUUai,
K BUHSTOK MepeadadaeThbcs [UBUIbHA BIANOBIIAIBHICTh 0€3 BUHU OpraHi3allii uu
IpOMAJISIH, JISUIBHICT SKHX 30KpeMa TIOB’s3aHa 3 JDKEPEJIOM  IIiBHINCHOI
HeOe3neku [17, ¢.668].

2) lluBiIBHO-TIPABOBA BIiIMOBIMAIBHICTE — MOXKE OYTH PpO3INIIHYTa SK
MOKJIaJICHHS Ha TMPaBOMOPYIIHUKA 3aCHOBAaHUX Ha CaAHKIISIX HECHPUSTIUBHUX
MIPaBOBUX HACIIAKIB, IO BUSIBISIOTHCA y M030aBJIEHHI MOTO MEBHUX IpaB ado B
3aMiHI HEBMKOHAHOTO OOOB’A3Ky HOBUM. BiJMOBIIaIbHICTE MOXKE HACTaBaTH Y
HACTYMHUX (popmax:

a) BIJIIIKOTyBaHHS 30UTKIB;

0) craTa HEYCTOWKH;

B) BTpaTa 3aBJIaTKYy;

) KOH(]IcKallis MaiiHa,

1) KOMIICHCAIlis MOPaIbHOI (HeMaitHoBOT) mikoau [49, ¢.278].

3) LluBiIbHO-TIPABOBA BiAMOBIAAIBHICTh — 1€ CAMOCTIHHMIA BUJ FOPUIAIHOT
BIJIMOBIIAJILHOCTI, SIKMM TIONATAE B 3aCTOCYBaHHI JEPKaBHOTO MPHUMYCY [0
MPaBOMOPYIIHUKA MLUISIXOM T030aBieHHS MOro NEBHUX OJjar 4 MOKJIaACHHS

000B's13KiB MaitHOBoro xapakrepy [19, ¢.15].
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Otxe, y3araJlbHUMO JaHE MOHATTA 1 3a3HaYUMO, 1[0 IUBUILHO-TIPABOBA
BIJIMOBIIATIBHICTE MOXE TPAKTYBAaTHCh, SK CaMOCTIMHUN BUJ IOPUAUYHOL
BIJIMOBIIAJILHOCTI, IO y CBOKO YEpPry IOJSITA€ y 3aCTOCYBaHHI JIEP>KaBHOTO
IpUMYCY /10 TPaBOMOPYIIHUKA HUISIXOM M030aBieHHS 0coOM MeBHHX Osar abo
MOKJIaJICHHS OOOB’SI3KIB MAifHOBOTO XapakTepy. 3a3BHUYail 10 IMPaBOMOPYIITHUKA
3aCTOCOBYIOTh CaHKI[li MaifHOBOTO XapakTepy, IO CHPsIMOBaHI HAa BIJHOBJICHHS
MOPYILIEHUX TPaB 1 MOJSTal0Th Y BIAMIKOYBaHHI 30UTKIB, CTATHEHHS] HEYCTOUKH.

[{uB1IEHO-TIPAaBOBA BIAMOBIJATIBHICTh € OJHIEIO 3 HAWUOLIBII Ba)KJIMBUX
aCIleKTIB  Cy4yacHOr0 €KOHOMIYHOTO CBITy, sKe€ ToTpedye  IOCTIMHOIO
BIOCKOHaneHHs [35].

Bapto 3a3zHaunTH, 10 TOHSATTS [UBUILHO-TIPABOBOI BiANOBIIAIBHOCTI
PO3KpHBaIM y CBOiX HaykoBux mparsx Oomakoa O. [47], Conomsna T.C. [61],
Ci6inpsoBa O. [60], Canpucra 1. [66].

Bignosigno no ct. 11 IuBiieHOro Koaekcy Ykpaiau (nmami — LK Ykpaian),
OJIHIEI0 3 TIIJICTAB BUHUKHEHHSI LMBIUILHUX TIpaB Ta OOOB’A3KIB € 3aBlIaHHS
MaiHOBOT (MaTepiaibHOT) Ta MOPAIBHOT IIKOH 1HIIIN 0c00i [3].

OcHoBHY poJib Y (pOpMyBaHHI 3arajbHOTO MEXaHI3MY ITUBUILHO-TIPABOBOI
BIJINOBIJIAJILHOCTI 3a MOpYyLIEHHs 3000B’s13aHb Bigirpae came LUK Ykpainu, a came
roro rimaBa 49 «3abe3nedyeHHs] BUKOHAHHS 3000B’si3aHHs» Ta riaBa 51 «lIpaBoBi
HACHIIKK TOpYIIEHHS 3000B’si3aHHA. BiANOBiAANBbHICT 32  MOPYIICHHS
3000B’s13aHHS HAWOUIBII TPYHTOBHO PEryJIOIOThH JaHe nutaHHs. Kpim Toro y
po3aimi III K Vkpainn «OxpeMi Buau 3000B’SI3aHHS» TaKOXK MICTUTHCS BEJIHMKA
KUIBKICTh CTaTEH, SIKI PEryII0I0Th BAHUKHEHHSI MPaB Ta 000B’A3KiB B 1l cdepi.

Takox cepesl HOPMATHUBHO-TIPABOBHX aKTiB, IO PETYJNIOIOTH MUTAHHS
IIMBUTLHO-TIPABOBOI  BIMOBIJAIBHOCTI 3a MOPYIIEHHS 3000B’s3aHh B YKpaiHi,
MOYHa BUJIUTUTH HACTYIIHI:

1) I'ocniopapcebkuii koxeke Ykpainu (nam — ['K Ykpaian), B Po3mini 5 sikoro
PO3KpPUBAEThCS TeMa  BIAMOBIIAJBHOCTI 3a MpaBOMOpYyIIeHHS y  cdepi
rocrofaproBaHHsa. BiAMOBIAHO 10 AAaHOTO PO3ILTY, YYaCHUKHA TOCHOJAPCHKHUX

BITHOCHH HECYTh rOCIOAAPChKO-TIPABOBY BIANOBIAAIBHICTh 32 MIPABOMOPYIICHHS Y



8

chepl rocrnomaproBaHHS ~ IUIIXOM  3aCTOCYBAHHS  JI0  NPABOINOPYIIHUKIB
TOCIOIaPChKUX CAHKIIIHM Ha MiJCTaBax 1 B MOPSJIKY, nepeadaueHux num Kogekcom,
IHIMMMH 3aKOHaM# Ta AoroBopoM [2]. Came AOTOBip BH3HAYAE MOKJIMBOCTI JIJIS
3aCTOCYBaHHS IpaBa Ha BIJHOBJICHHSI 3aKOHHUX IpaB Ta I1HTEPECIB, a TaKOXK
OTPUMaHHS BIAMOBIAHUX KommeHcariii. Komekc Ta iHII 3aKOHOMABYI aKTH
BU3HAYAIOTh OOCATM  3aCTOCOBYBAHMX CaHKIIM B TMEBHUX  KaTeropisx
IIPABOB1THOCHH.

2) 3akoH Ykpainum «IIpo BiAMOBIAANBHICTh 32 HECBOEYACHE BUKOHAHHS
I'POIIOBHX 3000B'13aHb» PETYIIOE JOTOBIPHI MPABOBIIHOCHHU MIXK IJIATHUKAMU Ta
OJIep’KyBauyaMH  TPOIIOBUX KOIITIB IIOJO BIAMOBIIAJIBHOCTI 3a HECBO€YACHE
BUKOHAHHS TPOIINOBUX 3000B's3aHb [5]. 3aragom gaHuii HOpMaTUBHO-TIPABOBHIA
aKT pO3KpUBAE METOJIM BCTAHOBIICHHS, BU3HAYEHHS PO3MIPY Ta 3aCTOCYBaHHS IEHI
3a MPOCTPOUKY IUIATEXKY OOPKHUKOM.

3) 3akon VYkpainu «IIpo BiAMOBIMANBHICTh 32 MPABOMOPYIIEHHS y cdepi
MICTOOY/IIBHOI A1SUTBHOCTI» BU3HAYA€ BUIU MOXKIIMBHUX MPABONOPYIIEHb (Q13UYHUX
Ta OpUIUYHUX 0ci0 y cdepi micToOyAiBHOT AismbHOCTI [6]. BiH BcTaHOBIIOE
po3Mip mTpadiB 3a KOXKHE OKpeMe MPaBOMOPYIICHHS Yy BIAHOIIEHHI IO PO3MIPY
MPOKUTKOBOT'O MIHIMyMY JUIsI TIpalie3IaTHUX OCi0, a TAaKOXK MOPSIOK HaKIaJACHHS
1ux mrpadis.

4) 3akoH Ykpaiam «[Ipo BiINMOBITaIBHICTH CYO'€KTIB MiTIPUEMHHUIILKOT
TiSUTBHOCTI 32 HECBOEUACHE BHECEHHS TUIATH 3a CIIOKHUTI KOMYHAJIbHI MOCIYTH Ta
yTpUMaHHS TPUOYAMHKOBUX TEPUTOPI» BCTAHOBIIOE TEHIO B po3mipi 1% Bin
CYMH TIPOCTPOYCHOTO TUIATEXY (32 KOXKEH JIeHb MPOCTPOUYCHHS) 32 HECBOEYACHUMN
pPO3paxyHOK 3a CIOKHUTI KOMYHaJIbHI TOCIYTHM CyO’€KTaMu MiIIPUEMHUIBKOT
nisutbHOCTI [8].

5) 3akon Ykpainu «IIpo BiAmoOBiIabHICTh IEPEBI3HUKIB ITiJ Yac 3A1HCHEHHS
MDKHApOJAHUX MAaCaXHUPChKUX TIEPEBE3€Hb» BCTAHOBIIOE  BiANOBIIAIBHICTD
MEpPEeBI3HUKIB 32 HEBUKOHAHHA OOOB'SI3KY TMEPEBIPUTH TMeEpea  MOYaTKOM
MIKHApOJIHOTO MAaCaXUPChKOTO MEPEBE3EHHSI HASBHICTh, ajlé HE CIPABXKHICTb, Y

MacaXupiB JOKYMEHTIB, HEOOXIMHMX Mg B'i3My 10 JepKaBu, NPSIMYBaHHS
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TPaH3UTYy, IO TMPHU3BEJIO JI0 MEPEBE3CHHS YW CHPOOM MEPEBE3CHHS MacaXupiB
yepe3 JCp)KaBHUM KOPIOH YKpaiHW 0e3 HEOOXIMHMX JOKYMEHTIB, a TaKOX
BU3HAYA€E TIOPSAIOK 3aCTOCYBaHHs Ili€l BiAMOBimanbHOCTI. B manomy 3akoHi
3a3HaYCHUM Po3Mip MITpady — Bij M'SITUCOT IO OAHIET THCSAYl HEOMOIATKOBYBAHUX
MIHIMyMIB  JIOXOJIB TpOMaJsiH, ajne He  Oablle  JIBaIUATH  THCSY
HEOMOJIATKOBYBAHMX MIHIMYMIB JOXOAIB TPOMAJsH 3a OJIHE IEpPEBE3CHHS, Ta
IiCTaBH JUIS 3BUTBHCHHS BT BIIITOBIAAIBHOCTI, TIepeadadeHol muM 3akoHoM [7].

3a3HauUMO, 10 IMBUILHO-NPABOBIN BIAMOBIIAJBHOCTI MPUTAMaHHI JEAKl
OCOOJIMBOCTI, SIK1 PO3TISTHEMO HUXKYE:

- 3aCHOBaHa Ha MPe3yMIiii BUHYBATOCTI 0COOU;

- SIBJISIETHCS BIMIOBIIAJIBHICTIO OOP)KHHKA TIepe]] KPeIUTOPOM;

- HacTa€ y pa3l HEBUKOHAHHS ab0 HEHAJICKHOTO BUKOHAHHS IUBUIBHUX
00O0B’S3KIB;

- HacTae JIMIIE 3a MOPYIIEHHS, 1[0 CIIPUYNHIIIO IIKOY;

- MpUTAMaHHUNA KOMIICHCAILITHUMN XapakTep;

- € MAMHOBOIO BIJITOBITAJILHICTIO.

Sx Oauumo, BUIINE BHUKIAJICHI XapaKTEPUCTUKU, SIBISIOTH COOOIO TIEBHI
0COOMBOCTI LIMBIIILHO-TMIPABOBOI B1AMOBIIAIBHOCTI.

[{uBiIbHO-TIpaBOBA BIAMOBINAIBHICTh MOKE€ BUKOHYBATH HACTYIHI (YHKIIIT
[25]:

1) KommneHcariiiHa — 3MICT TOJSra€ y BiJHOBJICHHI CTAHOBHINA, SKHI
ICHYBaB 70 TIOPYIICHHS CyO’€KTUBHOTO MpaBa, a SIKIIO0 1€ HEMOXJHUBO - TO,
MOXJIMBE TPOILIOBE a00 1HIIIE BiJIIIKOYBaHHS TAKO1 IIIKOJIH.

2) TlpeBeHTHBHA — 1110, CIIPSMOBAHA Ha IMOMEPEIKEHHS IIMBIILHO-TTPABOBUX
NOpyILIEeHb B MallOyTHBOMY, SIK 3 OOKY MpPaBOMOPYUIHUKA, TaK 1 1HIIUX YYaCHUKIB
[UBLILHUX TIPABOBIIHOCHH.

Taxox cnij 3a3Ha4UTH, O[O0 CYTHICTh 1 COLIaJbHE MPHU3HAUYECHHS IUBUIHHO-
MPaBOBOi BIJMOBIIAJIBHOCTI PO3KPUBAIOTHCS 3a JIONMOMOTOK iX (DYHKIIIM, Tak SK

BOHU CTAaHOBJIATH OCHOBHI HallpsAMHA BIUJIMBY Ha HOBCI[iHKy y‘{aCHI/IKiB HI/IBiJII)HI/IX
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BilHOCHH. DYHKIII BIAMOBIAAIHHOCTI B IMUBUIBHOMY IIpaBl OOYMOBJIIOIOTHCS
MOHATTSM, O3HAKAMH, CYTHICTIO.

Bunginumo naBi 0co6amBoCTI PYHKITIH MHUBUTBHO-TIPABOBOI BiMOBIIAILHOCTI
[7, 2]:

1. OckinbKy MUBIILHO-TIPABOBA BIAMOBIJAIBHICT € IHCTUTYTOM ITUBUTLHOTO
mpaBa, B Hill peani3yloThCAd 3arajbHi (YHKIII IMBUIBHOTO IIpaBa, a came:
peryJiaTiBHA, OXOPOHHA, TPEBEHTHBHA 1 KOMIIEHCAIlIHA,

2. lluBimBbHO-TIpaBOBA  BIAMOBIJAIBHICTE € Tady3eBUM PI3HOBHIOM
IOPUAUYHOT B1JIIIOB11aJILHOCTI. OueBuaHO, B 1HCTUTYTI IUBUILHOT
BIJIMOBIJIAJIBHOCTI MOXYTh PEalTi30ByBaTUCh 1 3arajbHi (DYHKIIT HOPUAHYHOL
BI1JIIIOBIAJILHOCTI.

Takox IMBIILHO-TIPABOBIM BIAMOBIIAILHOCTI IMPUTaMaHHA NPEBEHTHBHA
(monepemxyBanbHa) QYHKLIS, TaK K 3aKpIJIEHHS y cTarTax 22 1 23 LuBiiasHOrO
KOJIeKCy YKpaiHu 3araibHuX (opM BiJMOBIIAIBHOCTI, SIKI 3aCTOCOBYIOTHCS O
0COOM-TIOPYIIIHKKA [IUBIIILHOTO O0OB’SI3KY, IEBHUM YMHOM CHPHUSIE ONEPEIKEHHIO
npaBonopyIieHs [3, 7].

B iHcTUTYyTaX IMBUIBHO-TIPABOBOI BIAMOBIIAIBHOCTI peali3yeThes mTpadHa
(GyHKIIis1, BOHA MPOSBIISIETHCS OO0 0COOM MPABOMOPYIIHUKA. Y 3B’SI3KY 3 TUM, 1110
«TOKapaHHS» 32 BYMHEHHS [HMBUILHOTO TMPABOMOPYIICHHS TOKIATAEThCA B
OCHOBHOMY Ha MallHOBY c(epy MpaBOMNOPYIIHKWKA, HA BIAMIHY BiJ KPUMIHAJIBHOI,
naHa (QyHKLISI HE € OCHOBHOIO.

OTxe, BIAHOBJICHHS MOPYIIEHOTO TIpaBa ab0 KOMIICHCAIlisI 3aBJIaHOT IIIKOIU
€ TOJIOBHUM HampsiIMOM 1 (DYHKI[IOHAJIBHOI OCOOJIUBICTIO IHUBIILHO-TIPABOBOI
BIJIMOBIIATTLHOCTI. Y i iHMI QyHKIIT € paKyIbTaTUBHUMU.

Takox pO3TISHEMO UHUBUIHHO-TIPABOBY BIJAMOBINATBHICTh, SKYy MOXHA
KJ1acu(iKyBaTH 3a PI3HUMH KPUTEPISIMU:

1. B 3anexHocTi BiJ MmiJACTaB, IO BUHUKAIOTH, IUBIUIHLHO-IPABOBA
BI/IMOBITAILHICTH OyBae€:

a) JIOroBIpHA — HACTAE TIPU MOPYIIEHHSIX JOTOBOPY OJIHIEIO 13 CTOPIH,;
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0) HenoroBIpHA — HACTAa€ MPHU 3aMOJISHHI IIKOAU YYy)KOMY MailHy abo X
3MI0POB’I0, a TaKOX TIPH IHIIUX BHUIAIKAX 3aMOMISTHHS IIKOAM, SKIIO MIXK
3aIo/IiF0Ba4eM IIKOH 1 MOTEPIIOI0 CTOPOHOIO /10 IIHOTO HE ICHYBAJIO IOTOBIPHUX
MIPaBOBITHOCHH.

2. B 3ajexHOCTI BiJl KIIBKOCTI 0cCi0, mo OepyTh y4yacThb y BHKOHaHHI
3000B’sI3aHHb.

a) 9acTKOBa (JI0JIbOBA) BiAMOBIJAIBHICT — TOJISATAE Y TOMY, IO KOXKEH i3
YYaCHUKIB 3000B’13aHHSI HECE BIJIMOBIAIBHICTh B MEXXaX CBOET YACTKH;

0) coxilapHa — HACTYIIA€ JIUIIIE MPU MPSMO BKa3aHUX BUMAJKAX Y 3aKOH1 200
JIOTOBOPI 1 MPU BOMY KPEIUTOPY HAZAIOTh IPAaBO BUMAraTl BUKOHAHHSA 000B’A3KY
JacTKOBO a00 B MOBHOMY 00cCs31 Bijg BCIX OOp)KHUKIB a00 BiJg OJHOTO 13
OOPIKHUKIB;

B) cyOcuaiapHa (J10JIaTKOBA) BiAMOBIJAIBHICTh — IEpPEBaXka€ TOJI, KOJU il
nepeadayeHo B JIOTOBOP1 a00 3aKOH1, BOHA HE MOXKE TIEPEBUIIYBATH OOCAT MOBHOT
BIJINIOBIIAJILHOCTI.

3. 3anexHo BiJ 00CATY BiANOBIIaTBLHOCTI PO3PI3HSIIOTH!

a) TIOBHY — O3Hayae, M0 PO3MIP BIAIIKOJAOBAHOI IIKOAM HE TOBUHEH
MEpPEBUIIYBAaTH CYMY 3amoJlisiHUX 30UTKIB, TOOTO BIAIIKOAYBaHHS HE Mae
MPU3BECTH JI0 30araueHHs MOTEPIIOl 0co0u;

0) oOMexxeHy — Moke OyTH BCTaHOBJIEHHO Yy JOTOBOpI IpaBuja Mpo
3aJIIKOBY, BUKJIIOUHY 200 allbTepHATUBHY HEYCTOMKY;

B) MiJIBUINECHY (KpaTHY) — MOXe OyTH 3aCTOCOBaHa, y BUTJIAJI JTOJATKOBUX
CaHKIIM y TOPAJIKY 1 po3Mipax, [0 BU3HAYEH]1 3aKOHOM.

Otxe, IUBUIBHO-IPABOBA BIAMOBIIAIBHICTG — I1I€ HEBHUTIHI HACTIJAKU
MaiHOBOTO XapakTepy, IO IOKJIAMalThcsl Ha 0co0y, sika BUYMHWJIA IUBIIHHE
MPaBOMOPYILICHHS, HE BUKOHAJA YW HEHAJEXHO BHUKOHAJA 3000B’s3aHHS a00
MOCATHYJIa Ha a0COJIOTHI MaiHOBI YM OCOOMCTI HEMAHOBI MpaBa YM OJyara 1HIINX
ocio0.

VY3aranpHUBIIM JaHe MOHATTS OyJI0 3a3HAY€HO, 10 IUMBUILHO-TPABOBA

BIJIMOBIIATIBHICTE MOXE TPAKTYBAaTHCh, SK CAMOCTIMHUN BHUJ IOPUAMYHOT
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BIJIMOBIJAJIBHOCTI, LIO0 Y CBOIO YEPry IOJIATa€ Yy 3aCTOCYBaHHI JEp>KaBHOTO
OpUMYCY A0 TPaBONOPYIIHUKA IIISIXOM MO30aBIEHHS OCOOM MeBHHUX Ojar abo
MOKJIaJIEHHSI 000B’SA3KIB MalfHOBOTO XapakTepy. Takox Oyno po3risHyTo QyHKINT
[UBLIHHO-TIPABOBOT  BIJMOBIIAJIbHOCTI: BHUXOBHY, KOMIICHCAIlIMHY Ta HaJaHO

Kiacuikariiro BUAIB IUBUTLHO-TIPABOBOI BiMOBIJAITBHOCTI.

1.2 IlixcTaBu HMBLILHO-MPABOBOI BiANOBIAAJBHOCTI

[{uB1IbHO-TIpaBOBA BIAMOBIJAIBHICTh € 3BUYAITHO HETATUBHUM SIBUILIEM IS
MOPYIIHUKA, TOMY IO BOHAa Hece 3a CO0OK HACHIIKM 3a BYMHEHI
npaBonopyiieHHs. OpuanuHoto mijcTaBoo Takoi BIAMOBIJATBHOCTI O€3YMOBHO €
3aKOH, MPOTE (PAKTUYHO - CKJIA]] IIUBLIILHOTO MPABOIIOPYIIICHHS.

JlocnipKeHHSIM ~ MPOOJIEeMaTUKU TIJICTaB Ta O3HAK I[MBLILHO-TIPABOBOL
BIIMOBITAJIbHOCTI B CBiit yac 3aiimManuch T.B. I'punsik [30], O. [In6a [34] Ta iHmi.

V3arajabHUMO MiJICTaBU BIAIIOBIIAIBHOCTI, IO 3aJIEKATh BIJI.

— NPOTUIIPABHUX BUMHKIB, J1i UM O€31TIbHOCTI Cy0’ €KTa;

- IIK1IJTMBOTO PE3yJIbTaTy BiJ TaKOi MOBEAIHKH, TOOTO IIKOJIH,

— MPUYUHHOTO 3B’SI3Ky MK MPOTUIPABHOIO MOBEIIHKOI 1 3aBJaHHOIO

IITKO/I010;

— 0e3nocepeIHb0i BUHU 0COOU, 110 3aIOI1I0€ IKOTY.

Tenmep posrisgHeMO OUIBII  JIETAJIBHO IMIJICTaBHM  IIUBIILHO-TIPABOBOI
BI/IMOBIJAILHOCTI Ha OCHOBI TIOPYIIEHHS 3000B’I3aHHS, POCTPOUCHHS OOPIKHUKA,
KpEIUTOpa, HAsIBHICTh BUHU TPABOIIOPYIITHUKA.

[Topymennss 3000B’si3aHHA — 1€ HEBHUKOHAHHS 3000B’s3aHb, abo X
HEe31MCHEeHHs] OOp)KHUKOM Hi OJIHOI, 13 TepeadadeHux y 3000B’si3aHHI 1, abo
BUKOHAHHS 3 MOPYIIECHHSM NEBHUX YMOB, 1[0 BU3HAYAIOTHCS HOTO 3MICTOM. 3MICT
BKJIFOYa€ B ceO€ HEHAJIC)KHE BUKOHAHHS - YAaCTKOBE HEBUKOHAHHS Oyb-SKOTO
000B’s13Ky 3a 3000B’s3aHHSIM a00 BUKOHAHHS, 1110 HE BIAMOBIIAE TUM ab0 1HIITUM

yMOBaM 3000B’s13aHHS [3].
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Hagenemo cutyaTtuBHUN TPUKIIA:

MaeMo mocTayanbHUKA, SKOTO BBAKAIOTh TAaKWM, IO IOPYIIUB TIEBHI
3000B’s13aHHA, K TOJI, KOJIM BiH HE MOCTaBUB Tepen0adeHuil JOroBOPOM TOBap,
TaKk 1 TOJI, KOJU ToBap OyB IIOCTaBJICHMM ajie OyB HHU3BKOi SKOCTI abo 3
MPOCTPOUYCHUMH TEPMIHAMH TPUIATHOCTI, ab0 TMocTaBka Oyia 3iilicHEeHAa HE B
00yMOBJIEHE JIOTOBOPOM MiCII€ TOMIO.

3000B’s13aHHs] TIOBUHHI BUKOHYBATHUCh 3T1IHO yYMOB JIOTOBOPY 1 BHMOT
[{uBUIBHOTO KOJIEKCY Y KpaiHH, TAKOK MOBUHI OYyTH JOTPUMAaHI YMOBH 1HIIUX AKTIB
[IMBUIBHOTO 3aKOHO/IAaBCTBA, a 32 BIJICYTHOCTI TAaKMX YMOB 1 BUMOT - Bi/ITIOBIJIHO J0
IHIIUX TPaaULIf TUIOBUX B3aEMOBITHOCHH, IO Bi0OYBarOThCS Mk CyO’€KTamMu
rocrojaproBanus [3].

BukonanHst 3000B’s13aHb, iX peaizallisi, 3SMiHU 1 IPUITMHEHHS TIEBHUX TIPaB Yy
JIOTOBIPHUX 3000B’SI3aHHIX MOXYTh TakoX OyTH OOyMOBJIEHI BUMHEHHSIM abo0 K
yTPUMAaHHSAM BiJi BUMHEHHS OJIHIEIO 13 CTOPIH Yy 3000B’s3aHHI OKpEeMHUX i 4
HACTaHHSM IHIIUX HACIJIKIB, 10 3aJIe)KaTh BiJ OAHOTO i3 cy0’ekTiB [3].

Po3rasiHeMo OCHOBHI MPaBOB1 HACIIIKH MOPYLIEHHS 3000B’ I3aHHS HIKYE:

- 3MIHIOIOTHCSI YMOBH 3000B’SI3aHb;,

- OIUIaTa 32 HEYCTOMKY;

- BIJIIIIKOJIOBYIOTHCS 30UTKH 1 MOpasibHa IITIKOJA,;

- TPUNUHEHHsS 3000B’s3aHb BHACTIJOK OJHOCTOPOHHIX BIJMOB BIJ
3000Bs13aHb [3].

BiamoBa Big 3000B’si3aHHHST MOXe OyTH OJHOCTOPOHHBOIO, PO3IVITHEMO ii
neranpHime. OIHOCTOPOHHS BiJIMOBA BiJl 3000B’sA3aHHS BHHUKAE Yy BHUIAJKaX
MOpPYIICHHST 3000B’s3aHb OJHUM 13 Cy0’ €KTIB TOCIOJAPIOBaHHS, B TOW Yac KOJHU
1HIIIAa CTOpPOHA Ma€ MPAaBO YAaCTKOBO a00 B TMOBHOMY OOCS31 BiJIMOBUTHCH BIJ
3000B’s13aHb, SKIIO 11€¢ BCTAHOBJIECHO JOTOBOPOM a00 3aKOHOIABCTBOM. BiamoBigHO
3000B’sI3aHHSI IPUITHHSIOTHCSL.

Takoxx ciij 3a3HaYUTH, IO OJHOCTOPOHHS BIIMOBA HE MOKE 3BUIBHUTH Bl
BIIMOBIJATBHOCTI BHUHHY CTOpOoHY. Tomy cTOpoHa, 10 BIJIMOBWJAch B

OJTHOCTOPOHHBOMY TOPSJKY BiJl 3000B’s3aHb, Ma€ MPAaBO BUMAraTd Bij 1HIIIOTO
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Cy0’€KTa TOCHOJApIOBaHHS OIUIaTH IWITpa(HUX CaHKILIM 3a NEBHE MNOPYLICHHS
CBOiX 3000B’s13aHb, IO MependaueHi 3aKOHOM a00 TOTOBOPOM, a00 HECTH IHIIY
nependadeHy BiAMOBIJAIbHICTb.

[loctae muTaHHA, MOAO0 BIAIIKOAYBAaHHS 30MTKIB, 3aBIaHUX MOPYLIECHHSIM
3000B’s13aHHS, OOpXKHHMK, IO TOPYUIMB Taki 3000B’si3aHHS, TOBHHEH
BIJINIKOTYBAaTH KPEIUTOPOBI 3aBAaH1 IUM 30UTKH.

Po3mip 30UTKIB, 1110 3aBAAIOTHCS MOPYUICHHSIM 3000B’sI3aHHB, TOBOJIUTHCS
KpeaAuTopoM. 30UTKM MOXXYTh BH3HAYATUCh 3 YPaxXyBaHHSIM EKOHOMIYHHX
NOKAa3HUKIB, 110 ICHYBaJM B JECHb 33J0BOJICHHS BHUMOTIH KpeIuTopa y MicCLi, Je
3000B’s13aHHS MOBUHHE OyTHM BHMKOHAaHE, a SIKIIO BMMOIa He Oyrna 3aJ0BOJIEHA
JNOOPOBUIBHO - Y JI€Hb 3aJ0OBOJICHHS I030BY, SIKIIO BCE IHIIE HE BCTAaHOBJIEHO
JOTOBOPOM a00 3akOHOJABCTBOM. CyJ 3BUYAHO MOXE 3aJI0BOJBHUTH BHUMOTY 3
IPUBOAY BIJIIKOAYBAaHHS 30MTKY, OEpy4H 10 yBaru pUHKOBI I[1HH, SIK1 ICHYBaJId Ha
JICHb IPUNHATTS PILICHHS.

Tenep po3ryistHEMO BINIOBIIAJIBHICTh OOPKHUKA 3a 111 1HIITUX 0Ci0.

Bop:)KHMK TIOBMHEH BIANOBIIATH 32 TMOPYIICHHS 3000B’S3aHb 1HIIMMHU
ocobamu, Ha SKUX OyJIO CTBOPEHO HOTO BHUKOHAHHS, SIKIIO JOTOBOpPOM abo
3aKOHOJaBCTBOM HE BCTAHOBJICHO BiAMOBIIAIBHICTh O€3MOCEPEIHBOI0 BUKOHABIIS
[3].

Tak, 3rifHO 13 YMHHUM 3aKOHOJABCTBOM, SIKIIO JJIi BUKOHAHHS TEpeKasy
IPOIIOBUX KOUITIB Ha PaxyHOK, IO BH3HAYAIOTh y JOPYYECHHSX KII€HTa, OaHK
IUTATHUKA 3ajydae 1HIMNA OaHK (BUKOHYIOuYa (PYHKIIISI), Y pa3l HEBUKOHAHHS abo
HEHAJIC)KHOTO BUKOHAHHS IJIATKHUX TOPYYCHHB Y 3B’SI3KY 3 MOPYIICHHSIM MPaBUII
pPO3paxyHKOBHX OIepallii 0aHK Hece BIAMOBITAIBHICTE 1 CYJl MOXeE ii BCTAHOBUTHU
[3].

BianoBiganeHICTh 32 HEBUKOHAHHS OOOB’SI3KY MOXe OyTH Mpe/CcTaBieHa Y
BUTJIAJI TepeAayl pedi, Ky BHU3HAUMIM 32 1HIUBIAyadbHUMH O3HAKaMH, 1€ Taka
ply, 10 HAJUICHA TUIBKU 1 MPUTAMAHHUMH O3HAKaMHU, SIKI BUPI3HAIOTH ii cepen

IHITUX OJTHOPITHUX PEUCH.
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Sxmo OOpKHMK HE MOYaB BUKOHYBaTH CBiil OOOB’S30K - mepeaady y
BJIACHICTh a00 B KOPHUCTYBAaHHS 1HIWBITyaJIbHO BHU3HAYEHY pid, KPEAUTOpP Mae
npaBo BUTpeOyBaTH JaHy pid y OOpKHHKA 1 BUMAaraTd HeraiiHOro ii mepemaHHs
3T1JIHO JIO YMOB 3000B’sI3aHHSI.

CyOcumiapHa BIAMOBINANBHICTE TEpea0aYa€cThCs 3aKOHOM TOpsI 13
JIOMATKOBOIO  BIJMOBIMAIBHICTIO  OOpskHMKa 1  1HImIOT ocoOu, 1€ Taka
BIJIMOBIIATIBHICTH OCI0, IO BIJMOBIIAIOTH 32 JTOTPUMaHHS 3000B’s3aHb Pa3oM i3
OOpP)KHUKOM, IO MepeadadaroThCsl YMHHUM 3aKOHOJABCTBOM a0o0 JIOroBOpoM [3,
40].

Jlo mpen’siBIeHHS BUMOI 0C001, 0 Hece CyOcuIlapHy BIJIIMOBIIAIBHICTD,
KPEIUTOp Ma€ TMpej sSBUTH BUMOTH JO OCHOBHOTO OopikHuka. [lpen’siBneHHs
KPEJIUTOPOM BHUMOT, IIOJ0 JIOAATKOBOTO OOp)KHUKA MOKJIMBE Y JBOX BHUIAIKAX
[3]:

a) SIKIIIO0 OCHOBHHMIA OOPYKHHUK BiJIMOBJISETHCS a00 BIAMOBHBCS 33 J0BOJbHUTH
BUMOTY KPEIUTOPA, HE3AJICKHO 3 TKUX MIPUYMH BiH HaJIaB TaKy BiJIMOBY;

0) SKIIO KPEIUTOP HE OJeprKaB BiJl OCHOBHOTO OOpPXKHHUKA B PO3YMHHUI CTPOK
BIJIMOBIII HA TIPE/’ SIBJICHY BUMOTY.

BianoBinanbHICTh 3a NOPYILIEHHS ITPOLIOBUX 3000B’A3aHb.

['pomioBe 3000B’s13aHHS — 11€ Take 3000B’sI3aHHS IO CIUIATI TIEBHOI IPOIIOBOT
CyMH, III0 TTOBUHHO MPHUITHHATHCS MIISIXOM HOTO HAJICKHOTO BUKOHAHHS. 3TiTHO
YUHHOI'O 3aKOHOJABCTBa BCTAHOBJIEHO, 110 OOPXHUK HE MOXKE 3BUIBHUTHUCH BiJl
BIIIIOBITaIbHICTh 32 HEMOXKJIMBICTh BUKOHAHHS I'POIIOBOr0 30008’ s13auus [3].

BiacyTHicTh BUHM 3a3BUYail 3BUIBHSE OCOOY - MOPYIIHHMKA 3000B’SI3aHHS,
BiJl BIAMOBIJATBHOCTI. B TOMY BUIaKy, SKIO MOPYIIEHHS 3000B’SI3aHHS CTAIOCh
3 BUHU KpeIWuTOpa, CyJA 3a3BUYail 3MEHIIYE pO3MipU 30UTKY 1 HEYCTOMKH, SKI
CTATYIOTBCS 3 OopkHUKa [3].

3a3HauMMoO, WUI0 MOXJIMBE OJHOYAcCHe CTATHEHHA wmTpady 1 TMeHl 3a
MPOCTPOUEHHSI TPOILIOBOTO 3000B’sI3aHHA. 3TiIHO YUMHHOTO 3aKOHOJABCTBA

3000B’s13aHHS 320€3MEeUy€EThCSI HEYCTOMKOIO, sIKa BU3HAYAETHCS K NEeHs 1 mrtpad, a
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TaKOXX € TPOIIOBOI0 CYMOI a00 I1HIIMM MaWHOM, sIKIi OOpPXKHHUK 3000B’s3aHUMN
nepeIaTH KPeIUTOPOBI Y pasi MOPYIICHHS BIIACTUBOTO HOMY 3000B’s13aHH [3].

[TpoBomstum anamiz cipaBu Ne 330/414/18, npoBamkenns Ne 2-11/330/3/2019,
BapTo 3a3HauuTH, MmO «04» wyepBHa 2018 p., SIkumiBCbKUM pallOHHHUI CyJI
3amopi3pkoi 007acTi B ckiaai: ronoByrodoro cyani - Hecrepenko T.B, Bunic
3ao4yHe pimeHHs, sskuM 1o30BHI BuMoru [TAT Kb «IIpuBar6ank» no OCOBA 1
PO CTATHEHHS 3a00pTOBAaHOCTI 32 KPEIUTHUM JOTOBOPOM OyJIO 3aI0BOJICHO B
MOBHOMY 00CsI31.

[Ipuitmatoun naHe pilieHHS CyJ MOTHBYBaB 1€ THUM, IO BIAMOBIIAY
YXWISIIOYKCh BIJl y4acTl B CYJOBHUX 3aCiIaHHSX THM CaMUM BHUSBUB HeOakKaHHs
HajaBaTu Joka3zu. OTxke pileHHs OyJ0 MPHHHSATO Ha ITJACTaBl JOKa3iB HAJTaHUX
CTOPOHOIO MO3UBayva.

OpHak B TOMANBIIIOMY, IO3WBadeM OyJIO TOJaHO 3asBY IPO TEPETISa
BKA3aHOTO 3a0YHOT0 PIIICHHS 3 TUX IIIJICTAaB, IO OCTAaHHHLOMY B3arajii He OyJio
BizloMo mpo posrisia mo3oBHOT 3asiBu [IAT Kb «IIpuBarGank» B CymoBOMY
MOPSIZIKY.

I'omoBHa 0COOMMBICTE TaHOI CyAOBOI MPAKTUKH IOJSATAE Y TOMY, IO OyJ0
NPUIHATO 3a04YHE PIIIEHHS MPO CTATHEHHS 3 OOp)KHMKA, MPOTE BIH HE 3HAB IPO
Mo30B BHUIOMY. Tomy, y BiamoBimHOCTI A0 m. 2 4. 3 cr. 287 LluBiabHOTO
nporecyasibHOro kojaekcy Ykpainu (nam — [IIK Ykpainu) y pe3ynabrari po3risiay
3asiBU MPO TEPETJISA]] 3a0YHOTO PIMICHHS CYJ MOXE CBOEI0 YXBaJIOI CKacyBaTH
3a04HE PIMICHHS 1 MPU3HAYUTHU CIPABY /10 PO3MIISITY 3a MPaBUIIAMU 3arajbHOTO M
CIIPOIIEHOTO TIO30BHOTO MPOBAKCHHSI.

Bignosigao mo 4. 1 cr. 288 IIIK VYkpainu 3ao4yHe pilIeHHS ITisrae
CKaCyBaHHIO, SIKIIO CyJOM OyJie BCTaHOBJICHO, IO BIANOBiAaY HE 3 SBUBCS B
CyJloBe 3acijiaHHs Ta (a00) He MOB1JIOMUB PO MPUUYMHU HESIBKH, a TAKOXK HE M0J1aB
BIJI3MB Ha TMO30BHY 3asBY 3 MOBAXXHUX MPHUYUH 1 JOKA3U, Ha SK1 BiH MOCUIAETHCS,
MaroTh ICTOTHE 3HAYCHHS JIJIsl PABHJILHOTO BUPIIIEHHS cripaBu [4].

B nopanbmomy 19 ceprnnst 2019 poxy pimieHHSM Cyy OyJI0 BiIMOBJICHO B

3amoBosicHHI T030BHUX BuUMOT [IAT «Kowmepriiinuii Oank «lIpuBaTtOank» 10
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0coOU MPO CTATHEHHS 3a00pProBaHOCTI B MOBHOMY 00Cs31 y 3BSI3KY 31 CIUTHHOM
CTPOKY TT0O30BHOT TaBHOCTI.

14.01.2020 3amopi3bkuM ameNslifHUM CyJOM BHHECEHO TIIOCTaHOBY Y
cpaBi Ne 330/414/18, skorwo mo30BHI BuMoru IIAT «Komeprmitinuii OGaHK
«[IpuBaTO6ank» OyJ0 3a7O0BOJEHO YaCTKOBO, 30KpeMa CYJOM CTaHOBJIEHO, IIIO
BIJINOBIJIa4 KOPUCTYBABCS KPEIUTOM, HaJJaHUM baHKOM, ajie HAJIe)KHUM YUHOM HE
BUKOHYBaB CBOiX 3000B's3aHb 32 BHILE3a3HAYEHUM KPEIUTHHM JOTOBOPOM,
HECBOEYACHO Ta HE y MOBHOMY 00Cs31 CIUIauyBaB HapaxoBaHi il baHkoMm miaTexi,
nependayeHi goroBopoM. KpiM TOro, BiJNOBijlayeM HE CIPOCTOBAHO (HaKTy
OTPUMaHHsS TPOIIOBUX KOWTIB Big baHky 3a BHIE3a3HAYCHUM KpPEAUTHUM
JIOTOBOPOM y i cmpaBi. B pe3ynbraTi 1mo30BHI BUMOTU OyJu 3a0BOJICHI
YAaCTKOBO B 3B’S3KY 3 MOPYLIEHHSIM BIAMNOBIIAYEM YMOB KPEIUTHOTO IOTOBOPY MIX
HUM Ta 0aHKOM, a OaHK B CBOIO Yepry MaB IIPaBO HA HapaxXyBaHHs BIANOBIIAYY y
11 cripaBl 3a00pPTrOBaHOCTI 32 KPEIUTHUM JOTOBOPOM Juiiie ctanoM Ha 31.01.2015
POKY y BHUIUISIAI TUIA KPEOUTY, BIJICOTKIB, MEHI Ta KOMICIi, a TakoX MTpadis,
BPaxXOBYIOYH CTPOK [Iii BKa3aHOTo j0oroBopy [15]. OTke cyn 3BUIBHUB BioBinava
BiJl 00OBSI3KY BIJIIKOJOBYBaTH 3a00proBaHICTh Iepes; OaHKOM 3a TOW Mepiol,
KOJIH JTisl KPEAUTHOTO JIOTOBOPY 3aKiHYMIIACK.

[TopymieHHs TPOIIOBOTO 3000B’A3aHHSI, BAMHEHOTO B 1HO3E€MHIM BaJIIOTI.

3a3HaunMo, Cy/0Ba MpaKTUKa COpSIMOBaHA HAa Te, IO 3aKOHOJABCTBO HE
CYNEPEUUTh CTATHEHHSIM 3a00pPTrOBaHOCTI 3a KPEIUTHUMU JOTOBOpPaMHU B 1HO3EMHIH
BAJIIOTI, SIKIIO camMeé BOHA HaJaBajiach 3a JIOrOBOPOM, MPOTE IMO3MBay MPOCHUTH
CTSTHYTH CyMy y BaJIOTi. AJie BKa3aHa HOpMa MpAaIIOE€ 32 YMOBH HAasBHOCTI Y
OaHKy JiIeH311 1 TMCbMOBOT'O J103BOJIY Ha 3/1HCHEHHSI BAJIIOTHUX OMEpPALIii.

Tenep po3risiHeMo MiACTaBy LKUBUIBHO-TIPABOBOI BiIMOBIAAIBHOCTI, TaKy SIK
MIPOCTPOYCHHS, BOHO SIBJISIE COO0I0 HEBUKOHAHHS TIEBHOTO 3000B’sI3aHHS OJIHIEIO 13
CTOpPIH (KpeAUTOPOM U1 OOPKHUKOM) y TIEBHHUM CTPOK.

OxapakTepu3y€eMo IiICTaBu MPOCTPOUYeHHs OopxHIKa Hibkue [3,50]:
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1. Bop’KHUK BBa)ka€eThCs OCOOOIO, IO MPOCTPOUMIIA, SKIIO Taka ocoba He
INPUCTYNHJIA J0 BHKOHAHHS 3000B’A3aHHA a00 HE BHKOH&JIA KOro B CTPOK
BCTAHOBJICHUH 3aKOHOAABCTBOM ab0 JJOTOBOPOM.

2. BopxHHK, 110 TPOCTPOYMB BUKOHAHHS 3000B’s3aHHS, BIJMOBIAAE Tepe
KpeIUTOpaMy Ha 3aBJaHl MPOCTPOUYCHHSIM 30UTKHU 1 32 HEMOXKJIUBICTh BUKOHAHHS
BHUMOT, SIK1 BUITAJIKOBO HACTAJIM MICJIsI MPOCTPOYCHHS.

3. Sxmo y pe3yabTaTi NMPOCTPOYCHHS OOPKHWKA BHKOHAHHS BTPATHIIO
IHTEepeC i KpPeauTopa, BIH MOKE BIJIMOBUTHCH BiJI NPUNHSATTS BUKOHAHHA 1
BUMAaraTH BiJIIKOTyBaHHS 30UTKY.

4. IlpocTtpoueHHs OOp>KHHKA HE HACTAE, SKILIO 3000B’sI3aHHS HE MOXKE OyTH
BUKOHAHE BHACJIIJIOK MPOCTPOUYCHHS KPEAUTOPA.

Hacnigku npoctpouenns ais oopxuuka [3,51]:

- MOX€E BIJAMOBIIATH TEped KPEeAUTOPOM 3a 3aBjAaHl MPOCTPOUCHHSIM
30UTKM 1 3a HEMOXJIMBICTh BHKOHAHHS, III0 BHUIIAJAKOBO HAacTajla IIIiCIIS
MIPOCTPOYCHHSI,

- NOJIATa€ y BIAMOBI KPEAUTOpA BiJ MPUNHATTS BUKOHAHHS 1 BUMOTHU
BIJITKOYBATH 30UTKH, SIKIIO BHACHIJIOK MPOCTPOUYEHHS 3000B'sI3aHHS BTPATHIIO
JUIsl KpeIUTOpa iHTepec.

BopxxHuk He Oyne BBaXKATHCS TaKuUM, IO MPOCTPOUUB, SIKIIIO BIH HEBYACHO
BUKOHAB CBI O0OB’A30K BHACIJOK MPOCTPOUYCHHS KpEeAUTOpa. 3a3BUYal, SKIIO
BIJIMOBIJTHO 3MICTY 3000B’s3aHb KpEAUTOpP 3IMCHIOE TEBHI [Iii, MOB’A3aHI 13
3a0€3MEUYCHHSIM BUKOHAHHS a00 13 MPUUHATTSAM BHUKOHAHHS TEBHOTO PIIICHHS
(HampuKIaa: HaAaTh TEXHIYHE OOJlaJHaHHA CYO’€KTy  MiANPUEMHMIIBKOT
JUSITBHOCTI Y BUSHAYCHUI TEPMiH), HEBUKOHAHHS OOPKHUKOM CBOiX 00OB’SI3KIB Y
JTAHOMY BUTIAJKY HE Oy/ie BBaXKATUCS MPOCTPOUYCHHSIM, OT)KE HE OYIyTh HACTaBaTU
3arajabHl HACJ1AKU.

Tenep  posriasHEMO  TPOCTPOUYEHHS  KPEOUTOpa.  XapaKTEPUCTHKY
MPOCTPOUEHHS KPEIMTOPa HaJJaMO HIDKYE:

1. Kpeautop BBa)ka€TbCs TaKWM, IIO0 MPOCTPOUMB, y BHUMAJAKY, KOJIU BiH

BiI[MOBJI?ICTBC?I HpHﬁHHTH HAJIC’)KHC BHUKOHAHH:A, IO ITPOIMOHYETHCA 60p)KHI/IKOM,
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a00 He BYMHHMB I[E€BHHUX [Iiif, 110 BCTAHOBJEHI JOTOBOPOM, aKTaMH YHHHOTO
3aKOHOJIaBCTBa, a00 BUWIUIMBAIOTH 13 CyTI 3000B’s3aHb, 1O BYMHEHHS SKHX
OOp)KHMK HE 3MII BHKOHATH BIJIACHUNA OOOB’S30K, a TaKOX SKIIO KPEIUTOP
B1JIMOBHBCS TIOBEPHYTH OOPTOBUM TOKYMEHT 1 BUIATH PO3MUCKY OOP>KHUKY.

2. SIKO KpeauTop HE BYMHUB Jii, JO BUYMHEHHS SKUX OOPKHHK HE MIr
BUKOHATH CBi1il O0OB'SI30K, BUKOHAHHS 3000B'sI3aHHS MOKE OYTH BIJACTpOUYEHE Ha
4ac MPOCTPOUEHHS KPEIUTOpA.

3. bopxHMK He Mae TpaBa BIJIIKOJOBYBAaTH 30WTKH, 3aBIaHUX
MPOCTPOUCHHSM KPEAUTOpa, SKIIO KPEIUTOp JAOBENEe, IO MPOCTPOUCHHS HE €
HACIIJIKOM Moro BUHM ab0 0cCi0, Ha AKUX 332 3aKOHOM YU JIOPYUYCHHSIM KpeIuTopa
OyJ10 MOKJIAJIEHO MPUNUHATTS BUKOHAHHS.

4. Bop>KHUK 3a TPOIIOBUM 3000B'sI3aHHSAM HE BUILIAYY€E MPOLIEHTHU 32 MEP1oJ
3a0opryBaHHs KpeauTopa [3, 56].

Hacnigku npocTpodeHHs 171st KpeauTopa:

- BUKOHAHHSI TIEBHOTO 3000B’SI3aHHS BIICTPOYYETHCS HA TMEPIOJ
MIPOCTPOUCHHS KPEAUTOPA, Y BUTIAAKY SKIIO BiH HE BUMHUB Aii, 10 BUMHCHHSI STKHX
OOpIKHUK HE 3MIT BUKOHATH BIIACHUH 000B’SI30K;

- OOp)KHMK 3a TPOIIOBHUMH 3000B’SI3aHHSAMH HE MOXXE CIUIATUTH
BIJICOTKH 3a MEpi0j] MPOCTPOUYEHHS KPEIUTOPa,;

- 3MEHIIYETbCS PO3MIp 30UTKIB 1 HEYCTOWKH, SKI CTIATYIOTbCS 3
OOpPIKHHUKA, y BUITAJIKY SIKIIO IMOPYIIEHHS CTAJIOCh 3 BUHU KpeauTopa [3,60].

JIJist CTBOpEHHSI BIAMOBITATHHOCTI 3a IUBUIHHE MPABOMOPYIICHHS, OKPIM
BUIIEIIIA3HAYEHUX yYMOB, HEOOXiJHa IIl¢ OJHa YMOBa — BHHA IPABOITOPYITHHUKA.
Buna B cydyacHOMY 3aKOHOJABCTBI TPAKTYEThCS SIK CTABJICHHS CY0’€KTa IO CBOET
MPOTUIIPABHOT TOBEIHKH 1 ii HACTIIKIB.

[uBinbHOMY TIpaBy BJacTHUBa MpPE3yMIlisi BUHU OCOOM, IO BYMHUIA
MIPaBOTIOPYIIICHHS.

3a3Haunmo, 10 0coba sgKa HEe BUKOHAJa 3000B’A3aHHs, a00 BUKOHAJIa HOTO
HEHAJIE)KHUM YMHOM, HeCe MafHOBY B1JINOBIIaJIbHICTh Y BUIAJIKY HassBHOCT1 BUHH,

OKpIM BHUNAJKIB TMepeadadeHuX 3aKOHOAABCTBOM al00 JOroBopoM. BiacyTHICTBH
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BUHU JIOBOJMUTHCS CYO’€KTOM, IO MOPYIIMB 3000B’si3aHHA. Y BHIIJIKax, KOJIU
HEBUKOHAHHS a00 HEHAJIC)KHE BUKOHAHHS 3000B’S3aHHS OOYMOBIJICHO YMHCIIOM
a00 X HEOOCPEKHICTIO KpEIUTOpa, OOpPKHUK MOXKE OyTH 3BITLHEHUM BiJl
BIJIIIOBITaJILHOCTI, SIKIIO 1HIIE HEe 0YJI0 BCTAHOBJICHO 3aKOHOM [3].

Ko HeBukoHaHHS 3000B’sA3aHHA € HACIIIKOM BHHHOI HOBEIIHKH IBOX
CTOpIH, TO CyA JO MIpU BHHH KOXHOTO CYO’€KTa 3MEHIIYE PO3MIp
BIJIMOBIIAJILHOCTI OOpKHUKA, BOHA TAaKOXX 3MEHIIYETHCS TOMAl, KOJIU KPEIUTOP
HAaBMHCHO a00 4epe3 HEOOEPEKHICTh CIPUSAB 30LIBUIEHHIO PO3MIPY 30MTKIB, IIO
Oynu 3aBaaHi MMOPYIICHHSM 3000B’s3aHHSA, a00 HE BXHMB 3axojiB, 00 ix
3MeHIUTU. OTXe, MiJACTAaBOI0 IMBUIBHO-TIPABOBOI BIAMOBIJATLHOCTI € 3aKOH, a
(baKkTUYHOIO MIJCTAaBOIO — CKJIaJ IMBUIBHOTO MPABONOPYIIEHHS. BiMoBilaapHICTh
HACTa€ 32 HASIBHOCTI TAaKMX YMOB: MPOTUIPABHICTD, IIKO/Ia Ta MPUYMHHUN 3B'SI30K
— € O00'€eKTMBHMMM MiJICTAaBaMH, BUHA — € CYO'€KTMBHOIO MiJCTaBOIO LMBIIBHO-

MPaBOBOI BIMOBIJAIBHOCTI.

1.3 I[lixcraBu 3BiIbHEHHSA Bi BixmoBigaabHOCTI

Ak Bxke OyJlO pO3TJSHYTO BHINE, IIUBUIBHO-MPABOBA BiANOBIIAIBHICTh
HACTa€ TMPU HASBHOCTI TiACTaB ab0 YMOB, IO TMepeadavyaroThCsi YUHHUM
3aKOHOJABCTBOM. ToOMy, BIJCYTHICTh TaKMX YMOB 3HA4HTh, IO BIACYTHA 1
B1JINOBIIAJIbHICTD.

[Ipore MoOxnHBI CcHUTyallii, y BUIAAKy KOJU TPU HASBHOCTI 3BHYAWHUX
nijgctaB ((pakTUYHOTO CKJIAAy) JJIs TOSBU TPABOBIIHOCHUH BIAMOBIIAIBLHOCTI,
3aKOHOJIaBCTBOM HE BB)KAETHCS IOIIJIbHUM HACTAHHS JaHUX HACIIIKIB.

Tomy, B TakuX BHITQJIKaX MOBa HJie TIPO 3BUILHEHHS BiJ BIAMOBIAAIBHOCTI
BHACJIIJIOK HEMOJKJIMBOTO BUKOHAHHS 3000B’s3aHb. [Ipy IIbOMYy HEMOIKJIMBICTH
BUKOHAHHS BUHUKAE HE Yepe3 BUHY OOPIKHHKA.

3a3HauUMO, JI0 YHKCJA IJCTaB 3BUIBHEHHS BiJ IHUBUILHO-TIPABOBOI
BIIIIOB1IaJILHOCTI BHACIIIOK HEMOYKJIMBOCTI BUKOHAHHS 3000B’A3aHHSA B1IHOCATH

HACTYyIIHE!
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1) mpoBUHY KpenuTopa;

2) HenepebopHy Cuiy;

3) BUIAIOK;

4) iHHI OOCTaBMHHU, IO CIPUYUHSAIOTH HEMOXXJIUBICTh BHUKOHAHHS
3000B's13aHHS, SKIII0 BOHH BUHUKJIA HE 3 BUHU OoprkHUKA [3].

[Ilomo BUHU KpeauTopa, SK MiJACTaBH 3BUIBHEHHS BiJI BIAMOBIAAIBHOCTI 3a
MOPYIICHHS 3000B'13aHHS, 3a3HAYAETHCS, 110 IPOCTPOUEHHS OOPIKHHUKA HE HACTAE,
SKIIO 3000B'A3aHHS HE MOXE€ OyTH BUKOHAHE BHACIIJIOK MPOCTPOUYCHHS KPEAUTOpA
[24].

[3 3micTy 1€l HOPMH BHU3HAYAIOTHCSI YMOBHM 3BUIBHEHHSI OOp)KHUKA BIJ
BIJIIIOBIIaIbHOCTI, a came [3, 72]:

- IPOTUIPABHICTH A1 KPeAUTOpa,

- HasIBHICTh MOTO BUHU B Oylib-aK1i (hopmi;

- MPUYUHHUN 3B'SI30K MK BUHHUMHU [ISIMH KPEAUTOpPa 1 HEMOXKIIMBICTIO
HaJIC)KHOTO BUKOHAHHS I[OTO 3000B'sI3aHHS.

Henepebopny cuny sik 00CTaBUHY, 10 3BUIbHSIE BiJl IIMBLIBHO-IPABOBOI
BIJIIIOBIAaIbHOCTI, AOCIIKYBaB y ¢BOiX podoTax ITpumak J[.B. [52, 57].

HenepebopHy cuiny MOXHa TIYMAauWTH SIK HAJ3BUYaiiHY, HEBIJBOPOTHY 3a
JTAHUX YMOB TMOJII0, 10 Y pe3yibTaTi CBOIX BIACTHBOCTEH POOUTH HEMOXKIMBUM
BUKOHAHHS 3000B’s3aHHS. BoHa Moxe OyTH MOJI€I0 NPUPOAHOrO abo K
colfiagpHOTO Xapakrepy. [lepeniunmo i BIacTUBOCTI:

- Ha3BUYANHICTD,

- HEBIIBOPOTHICTH [45].

Jlist Toro, mo0 i HernepeOOpPHOI CHIIM MOTJIa CHPUYMHUTH 3BUTLHCHHS
OOp KHHKA BiJl BIAMOBIIAIBHOCTI, HEOOX1HA ii HAsBHICTh, & TAKOXK BOHA ITOBHHHA
MIEPEIIKOKATH BUKOHAHHIO TOCTABJICHOTO 3000B’s3aHHS (HAMPUKIIA MOTOIHUN
KaTakJi3M Ha TMEBHIM TepuTopii € TMNPUKIAAOM HenepeOOopHOI CHIIM, IO
NEpelIKoInjia BUKOHAHHIO 3000B’S3aHHS 3 T[OCTA4aHHS TOBApiB MEPILIOT

HEOOX1THOCTI IS HaceaeHHs ) [24, c. 266].
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besnocepennbo, HemepeOOpHa cua MOXE 3BUIBHITH OOpI)KHUKA Bij
BIJIMOBIIAJILHOCTI B YCIX BUIIAKAX, KPIM TaKHX, 11O MIPSMO 3yMOBJICHI B 3aKOHI.

Bumnanox TiiymaunThCs K 00OCTaBUHA, IKY HE MOKHA NIEpeI0AunTH, a TOMY -
3ano0IrTH B TIEBHIM CUTYyaIlii.

VY Bumangky, SKmo HemepeOOpHa cuiia sBJs€ COOOI0 HEBIIBOPOTHICTH,
BHACIIJIOK CBO€1 HAJ[3BUYANHOCTI, @ TaKOX € HEMIJKOHTPOJILHOIO, TO BUIAJIOK €
HEB1IBOPOTHHUM, TaK SIK HOTO HEMOXKIIMBO Mepeadoadnt. ToOTO, aKIEHT MOJIITaE Y
TOMY, 110 SIKOU 0coOa Maja ysIBJICHHS 3a3Jajierib Mpo JaHy MO0, 1i HACIIJIKIB
MO>KJIMBO OYJ10 O YHUKHYTH.

Yacto BUIMAOK MOXKE BHCTYNaTH y pOJIi aHTHUIIOAY BHHH, 3aCTOCOBYIOUHU
MOCJIIJIOBHICTh. BUHHICTh - BHUIIQJKOBICTb. Y PE3yJbTaTl IIbOTO MOKHA 3pOOUTH
BHUCHOBOK, IO HJl¢ MOBa HE MPO 3BUILHEHHS Bij BIAMOBIIAIBLHOCTI, a MPO ii HE
HaOyTTA y 3B’SI3KYy 3 BIACYTHIM CKJIaJJOM IPABOIMOPYIIEHHS 1 BIaCHE, TAKOIO HOro
CJIEMEHTY, SIK BUHA.

[Iporte, 3a3HayaeThCs, 1O 11 MOHATTSA € HEBUIIPABJAHUMU. Y LUBUILHOMY
IpaBl MOKJIMBOIO € BIMOBIIAIBHICTS 1 32 HEMOBHOT'O CKJIay MPaBONOPYILIEHHS, B
TOMY YHCJIl 32 BIJICYTHOCTI BUHH. MOXXIJIMBE TaKOX IMOKJIAIaHHS BiAIOBIIaIbHOCTI
Ha TpeTix oci6. JIyisi nux BuUnajakiB O€3BMHHOI BIAMOBIJATBLHOCTI Ma€ 3HAYCHHS
BUIIAJIOK CAMOCTIWHOI MPaBOBOi Kareropii. Hampuknan: 3BUIBHEHHS MOPYYHUTENs
BIJl BIANOBIJANIBHOCTI, TOMY 110 OOpP>KHUK HE BHUKOHAB 3000B’s3aHHS, JIMIIE MPU
HasIBHOCTI BUITAJIKOBOI HEMOKIIMBOCTI BUKOHAHHS I[LOT0 3000B’s13aHHs [24, ¢.292].

HemoxnuBicTh BHKOHaHHS 3000B’SI3aHHSI TaKOXK MOXXE€ BHUHUKHYTH 1
BHACIIJIOK TMEBHUX I1HIIMX oOcTaBuMH. Hampukinaza, ypsa BCTaHOBUB MOpPATOpIiH,
10/10 BUKOHAHHS TIEBHOTO BUy JIOTOBOPIB HA MEBHIN TEPUTOPIi Yepe3 KapaHTHUH.
Ha BiaMiHy BiJ HEHAcTaHHS BIANOBIAAIBHOCTI Y 3B’S3KY 13 BIJICYTHICTIO CKJIaay
MIPABOIOPYIICHHS, TyT BCTAHOBJIIOIOTH HE BiJICYTHICTh CKJIAJIOBOi BUHUA OOPKHHKA,
a JIOBEJCHY HAsIBHICTh OOCTaBUH, SIKI TMEPENIKOKAIOTh BHUKOHAHHIO TEBHOTO
3000B’s13aHHA [41].

OTtxe, JOCHIIUBIIM TEMATHUKY IMEPIIOTO PO3AiIYy 1 MpoaHali3yBaBIId YUHE

3dKOHOJAaBCTBO, 3a3HA4YMMO, MO0 CHCTEMA HOPMATHBHO-IIPABOBUX aKTiB, 1o
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PEryJiolTh MUTAaHHS BIANOBIAAIBHOCTI 32 MOPYIIEHHS 3000B’si3aHb, € JIOCUTH
pO3TaTyHKCHUMH.

[IpoTe Ha CHOTOJHINIHINA JA€Hb ICHYE HEOOXIAHICTh y BIOCKOHAJICHHI HOPM
3aKOHOJIABCTBA YKpaiHM, IIO PEryJIO€ 1HCTUTYT MPAaBOBOi BiAMOBIIAIBLHOCTI 3a
nopyuieHHs1 3000B’13aHb. Ha Hamy gymky, HeoOxigHo momoBHUTH cT. 611 ILIK
VYKpaiH1 HACTYITHUMU HACJIIAKaMU MOPYIIEHHS 3000B’s13aHb — BTpaTa 3aBJaTKYy.

Jlo TOro >k AOUIIBHUM OYyJO0 BUIATH HOPMATHUBHO-TIPABOBUM aKT, SKHUU
00’eqHaB OW BCi MPaBOBl HACIIAKM BCTAaHOBJIEHI JOTOBOPOM ab0 3aKOHOM, IO
HACTalOTh B pa3l MOPYUIEHHS OYIb-IKUX 3000B’si3aHb. TakWil akT Ma€ 4YiTKO
PO3MEXYBaTH B SKUX BUIAJKaX HEOOXITHO 3aCTOCOBYBATH MITpad, MEHIO, BUILIATY
KoMIieHcallii Tomo. KpiM Toro, iCHye JOCUTHh BelIMKa KUIBKICTh CYNEpEeYHOCTEN
MDK IIUBUIBHUM 1 TOCIOJAPCHKUM 3aKOHOJABCTBOM, TOIIYK Ta YCYHEHHS SIKHX
3QJIUIIAETHCS AKTyaJlbHUM 1 HAa CBOTOJHINIHINA JIeHb. 3 MEpPexXoJoM OaraThox
MpoIeCiB Yy  Mepexy IHTepHeT, TMpONOHYEThCS  3a0C3MEUUTH  HaJIC)KHE
B1JI0Opa)KE€HHS LIMBIIBHOTO 1 TOCMIOAAPCHKOTO 3aKOHOJABCTBA y CTHUCIINA QopMi 13
TOJIOBHUMHU CKOPOYCHMMH BW3HAYEHHSMU 3TiIHO YMHHHUX cTaTei. Lle mo3Bommth
3a0e3neunt 1UQPOBIZAII0 JOCHIHKYBAHOTO TMUTAHHS, WO Y pe3yjbTaTi
JIOTIOMOXE IIBU/IIE OPIEHTYBATUCh B HOPMATUBHO-3aKOHOJAaBY1M 0a3i cy0’exkTam

TOTO YH 1HIIIOTO MTPABOYUHY.
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PO31 2
OKPEMI 3AXOJ1 IIUBLILHO-IIPABOBOI BIITOBIJAJTBHOCTI

2.1 YHiBepcaJjibHi 3aX01u BiANOBiIaJIbHOCTI

[{uBiIBHE 3aKOHOJIABCTBO BCTAHOBIIOE Pi3HI (opMH BimmosimaabHOCTI. Jlo
HUX, 30KpeMa, HaJleKaTh: BIAMIKOAYyBaHHsA 30uTKIB (cT. 22 IIK); xomreHcarlris
MopainbHOi mkoau (cT. 23 1IK); criata Heyctoiiku (ct. 624 11K); BTpara 3aBnaTky
(ct. 571 IK) Ta iH.

Yeci GopMu HMBIIBHOI BIAMOBIAAIBHOCTI TOJUISIOTBCS Ha 3arajibHI 1
cneniaibHi. BinmkogyBaHHs 30UTKIB € 3arajlbHOIO (POPMOIO LIMBLIBHO-NPABOBOT
BIJIOBIJIAJIBHOCTI, OCKUIBKM 1151 (opMa € HaWOUIbII MOUIMPEHHM, CYTTEBUM Ta
Pa3oM 3 TUM YHIBEpPCAIBHUM CIIOCOOOM 3aXUCTy MOpyIIeHux npas. Ha BinMiHy Bij
crietiayibHUX (POPM HUBUILHO-TIPABOBOI BIJIMOBIAAIBHOCTI — CIJIATA HEYCTOWKH Ta
BTpaTH 3aBJaTKy, SKi 3aCTOCOBYIOTHCS JIMIIE Y CHEIIabHO TMepeadadeHnx
JIOTOBOPOM a00 3aKOHOM BHMAJAKaxX [JIs BIAMOBIMHOTO BHUAY LHUBUIBHUX
MPaBOIOPYILICHb, CTATHEHHSI 30UTKIB 3aCTOCOBYETHCA B YCIX, 3a HE3HAYHUMU
BUHSITKAMH, BHUITQJIKaX MOPYIIEHHS 0COOO0I0 HAsSBHOTO CYO'€KTMBHOTO IMBIIHLHOTO
000B'A3KY Ta HE3aJIEKHO B1JI CIIELIAJILHOTO 3aCTEPEKEHHS B JJOTOBOPI YU B 3aKOHI.

3aranpHOI0 (OPMOIO BIANOBIIATBHOCTI y LMBUIBHOMY IpPaBi € TaKOX
KOMITCHCAIIisl MOPAIBHOT IITKOTH.

Cnin 3BepHyTH yBary Ha noctaHoBy Bepxosuoro Cyay Big 20 6epesns 2019
poky y cmpaBi No 761/26293/16-11 30kpema B 4YacTHHI BHMOT IIO3MBa4a PO
BI/INIKOYBaHHS MOpPAJbHOI IIKOJM, 3aBJaHOi I1X HEHAJeKHUM BUKOHAHHSIM
JIOTOBOpPY OaHKIBCHKOTO BKJIaay camum OaHkoM. [IpuitmMaroum pimenHs Benumka
[Tanatra BepxoBHoro Cyny akiieHTyBaja yBary Ha BIJCYTHOCTI MiACTaB MAJis
33JIOBOJICHHS BHMOTHM TPO  CTATHEHHS  MOPaJIbHOI  IIKOJHW,  OCKUIBKH
BIJIIIKOTyBaHHS MOPAJbHOI IIKOAM Yy pa3l mopyuieHHs 3000B's3aHHs (ctartsa 611

I[IIK VYxpaian) Moxke 3AIHCHIOBATHCS BHUKIIOYHO Y BHUMAJKAX, IO MPSIMO
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nepeadadeHi 3aKOHOM, a TaKOXK SIKIIO YMOBH IPO BIJIIIKOJYBaHHS TepeadadeHi
yKJIaJIecHUM JioroBopom [11].

OOOB'SI3KOBOIO  IMI/ICTABOI0 BWHWKHEHHS ITMBUIBHOI BiAMOBIJAIBHOCTI Y
dbopMi BIAIIKOAYBaHHS 30MTKIB € HAasBHICTh IIIKOJH, SKa HacTaja y 3B'S3KY 3
MIPABOTIOPYIIICHHSM.

30Utk — 1€ OO0'€KTUBHE 3MEHIICHHS SIKUX-HEOyJahb MaWHOBHX OJar
KpeAUTOpa, MOB'i3aHe 3 OOMEXEHHSIM HOro iHTEpeciB, SIK yYaCHHKA MEBHHUX
CYCHUJIbHUX BIIHOCHH.

B ropunuuHiii Hayii 3ycTpidaeTbcsi BHU3HAUEHHS 30MTKIB K TI'POIIOBOI
OLIIHKM TI€i MIKOJH, IKa COPUYNHEHA HEMPABOMIPHUMH JIISIMU OJIHIET 0COOM MalHy
1THIIIO.

Ane 30MTKH 1€ cCaMOCTiiiHE MOHSATTS, SIKE€ CJIiJ] BIJOKPEMJIIOBATH BiJl TaKoOi
Kareropii, sk «mkoma» [54, ¢.772].

Bignosigno mo 4. 2 cr. 203 LK VYkpainu oOcsr 30MTKIB, SKi IMIISTaIOTh
BIJIIIKOYBaHHIO, CKJIaJlalOTh BUTpaTH, 3poOJIeHI KPEAUTOPOM  BHACIIIOK
HEBUKOHAHHS a00 HEHAJEKHOTO BUKOHAHHS OOPXKHUKOM 3000B'S3aHHs, BTpaTa
a00 TMOITKOKEHHSI MalfHA KPEIUTOPa, a TAKOX HE OJIepkKaH1 KPeIUTOPOM JTOXOH,
K1 BiH oJiepxaB Ou, sKOu 3000B's13aHHSI OyJ10 BUKOHAHO OOP>KHUKOM.

30UTKH MOAUIAIOTHCS HA JIBa Pi3HOBUIU: 1) mpsiMa (peaibHa) mIKoja Ta 2)
yIyIlieHa Buroja (Heoaeprkani goxozau) [42].

[Ipsima (peanbHa) 1MIKOJAa MOXKE BUpa)KaTtucs y: 1) BUTpaTax KpeauTopa, siKi
BiH 3pOoOWB y 3B'SI3Ky 3 TOpPYIICHHSM 3000B'sI3aHHS; 2) BTpaTi MaifHa, sKe
HaJIeXkKajo KPeauTopoBi a00 3) MOIIKOKEHHI 1I,OT0 MaitHa. [IpsiMa mkoaa y cBoii
CYTHOCTI BIOOpaKky€e PI3HMIIO MK MAaiHOM, IIIO ICHYBajoO, Ta HasSBHUM MailHOM
KpeauTopa, TOOTO 3MEHIIIEHHS po3Mipy 1bOro MaiiHa [18, ¢.48].

[TpoBoasiun ananiz crpaBu Ne 925/1196/18, Bapto 3a3HauutH, mo 12
grotoro 2019 p. Tocnmomapcekum cymom Yepkacbkoi o6macti B CKIAL:
rojoByrodoro cyaai - Yesrysa O.B, BUHeCEHO pillleHHS, SKUM IMO30BHI BUMOTHU
®dizuuHOoi ocobu-mianpuemiia 10 ['onoBHoOro ymnpapmiHHs Jlep:kaBHO1 (icKaabHOT

ciy:x0n Ykpainu B Uepkacekiii obnacTti, [lep:kaBHOT MOAATKOBOI 1HCHEKIIT y M.
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Uepkacax T'ononoro ympaminHs J®PC y Yepkacekiii oGnacti Ta JlepkaBHOT
Ka3HauenchKoi cimyk0u Ykpainu, M. KuiB mpo cTArHeHHs 30UTKIB y PO3Mipi
364681,68 rpH. — yacTkoBO 3amoBojieHi. CtsarHytu 3 Jlep»aBHOI MOJATKOBOT
iHcnekii y M. Yepkacax, ['onoBaoro ynpasminas J®C y Yepkacbkiii 061acTi Ha
Kopucth Diznunoi ocobm-miampuemirs 203992,00 rpu 30utkiB, 50000,00 TpH
BIJILIKOAYBaHHS MOPAJIBHOI IIKOIH.

[To30BHI BUMOTM MOTHMBOBaHI THM, IO BHACIIJOK MPOTUIPABHUX il
cinyx6o0Bux ocid Il y m. Yepkacax I'Y JPC y Yepkachkiil 00acTi, HUIM SK
Cy0'€eKTOM TIANPUEMHUIIBKOT ISIIBHOCT, OyJiM TIOHECEHI BTpaTH MailHOBOTO
xapaktepy (30uTkn). Takoxk, sSIK HACTIOK 3aBJaHUX BKa3aHUMHU JISIMH CITy>KOOBHX
oci0 30MTKIB, MMO3UBa4 MPOCUTH CYJ CTSITHYTH 3 BIJNOBIJa4a HEOAEpKAHUMN
npuOyTOK (BTpaueHa BUro/ia) Ta MaTepiaibHy KOMIICHCAIIIF0 MOPATILHOT IIIKOIH.

[Ipuiimatoun JaHe pilIEHHS CyJ MOTHBYBaB i€ TuM, 1o IlocTaHoBoro
UepkacbKoro OKpy»X)HOTO aaMiHicTpaTuBHOTO cyay Big 09.02.2017 y cmpai Ne
823/139/17 3a no3oBoM (i3u4HOI OcOOM-TIIANpPHUEMII 10 JlepkaBHOI MOAATKOBOI
iHcnekuii y M. Yepkacax ['osmoBHoro ynpasiinasa JPC y Yepkacbkiil 001acTi mpo
BU3HAHHS MPOTHUIPABHUMH Ta 3000B'I3aHHS BUMHUTH JIii aIMIHICTPATUBHUMA TIO30B
3aJI0BOJICHO YacTKOBO. BH3HaHO mpoTunpaBHUMU Jii ciayxk0oBux ocio Il y m.
Uepkacax 'Y JADC y Yepkacbkiii o0macti MOA0 3YNUHEHHS peecTpartii
€JICKTPOHHUX JOKYMEHTIB (13u4HOi ocoOu-mianpuemiyi. [locunarouuce Ha 4. 4 CT.
75 I'TIK Ykpainu, BiANOBIIHO A0 sIKO1, 0OCTaBUHU, BCTAHOBJIECH] PILLICHHSIM CYAY B
rOCIOAapChKii, IMUBLILHIA a00 aaMIHICTPATHUBHIN ClpaBi, M0 HAaOpalo 3aKOHHOI
CWJIH, HE JIOKa3YIOThCS MPU PO3TJIISAl 1HILIOT CIIpaBH, y sIKii OepyTh y4acThb Ti cami
ocobu abo oco0a, CTOCOBHO SIKOI BCTAHOBJIEHO III OOCTaBHMHH, SIKIIO 1HIIE HE
BCTAHOBJICHO 3aKOHOM, CyJl B35IB JI0 yBaru 3a3HauyeHy IIOCTaBy, sIka HA MOMEHT
pO3MJIsSily CHOpaBU € YMHHOIO Ta 3a3HA4MB MPOTHUIIPABHICTH I CIYy:KOOBHUX 0OCIO
JIep’KaBHUX OpraHiB B)KE€ BCTAHOBJIEHa B paMKax IHINOI CyJOBOi chpaBu. 3a
MO3MBAYEM Y CBOIO UEPry 3aKpITUIIOBABCS 000B’ 30K JOBECTH HEraTHUBHI HACIIIKU
y BUTJISA/I1 3aBIAHOI IIKOJM Y 3a3HAYEHOMY PO3MIpI , a TAKOXK MPUUYUHHUHN 3B'SI30K

M1k MPOTUIIPABHUMHU JiSIMH Ta HACIIIJKaMHU y BUTJISIII 3aBJAaHUX 30UTKIB.
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3 TakuMM BUCHOBKamM moroauiachk 1 Bemuka ITanara BepxoBuoro Cyny B
noctaHoBi Bi 14 kBitHa 2020 poky y 3rajaHiid cyaoBii crpasi [13].

K VYkpainu 3akpimitoe K 3arajbHe MPaBHIO BIAIIKOTYBaHHS 30UTKIB,
3aBJaHUX TOPYIICHHSAM 3000B’S3aHHs, y TMOBHOMY pO3MIpl, SKIIO IHIIE HE
BCTAHOBJICHO JIOTOBOPOM 200 3aKOHOM.

ko HOpMaMmM, IO PEryJlolTh TOW YW IHIIMA BUJA JOTOBIPHOTO
3000B’s13aHHS, BCTAHOBJICHO, IO 3a MOPYIIEHHS JOTOBOPY BIAIIKOAOBYIOTHCS
30UTKH, TO TaKe BIJIIKOAYBAHHS Ma€ 3[1MCHIOBATUCSA Y MOBHOMY pPO3MIipi, SIKILIO
1HIIIE HE BCTAHOBJIEHO JIOTOBOPOM.

Axmo Hopmamu LK 4u 1HIIOro 3aKOHY, IO PETYJIOIOTh TOW UM 1HIIUN BUA
JIOTOBIPHOTO 3000B’sI3aHHS, B3arajl He MmepeAdayeHo 3a MOro MOpyIIEHHs
BIJIIIKOYBaHHSI 30MTKIB, HEOOXITHO KEpyBaTHUCS 3arajJbHUMU TOJIOKCHHSIMU
3000B’S13aJIbHOTO TpaBa, SIKI 3aKPIIUTIOIOTh MPUHLMUIT BIAIIKOJYBaHHS 30UTKIB Y
MTOBHOMY 00Cs31.

[Ipu upoMy He i 3MILIYBAaTH MOHATTA 30MTKIB 1 MIKOAU. OCTaHHS MOXeE
OyTH MaTepiajibHOI0 1 HeMarepiajabHOI. 30UTKH € MaTeplajJbHOI0 IMIKOJOK, SKa
XapaKTEePU3y€eThCsl 30BHIMMHIMU  ((PI3UYHUMHU) Ta  BHYTPIMIHIMHA  (SIKICHMH)
3MiHaMuM  MalHOBOI 0a3u cy0’ekra rocnoaaproBaHHs. Tomy 30UTKHM B
roCIoAapChKUX BIAHOCHHAX - II€ 3aBXKJIU BapTICHUH (TPOIIOBUI) BUpaA3 MaiiHOBO1
IIKOJIM, 3aBJaHOl MPOTUIPABHUMHU isMH (O€3[ISUIbHICTBIO) OJHOTO Yy4YacCHHUKA
TaKuX BITHOCHH 1HILIOMY.

[Hakme kaxxy4w, 1€ AiACHUM 1 00’ €KTUBHUN (DaKT, 10 ICHYE HE3AJIECHKHO BiJ
MPaBOBOi OIIHKK 1 B TOTO MiJISITAIOTh YW HE MIJJISATAIOTh 32 3aKOHOM 30UTKHU
BIJIIITKOTyBaHHIO.

Bapro 3a3naunty, mo BBianoBiaHo A0 4. 1 cT. 175 'K Ykpainu, maitHOBO-
rOCMOJIApCHbKUMH BU3HAIOTHCS LUBIILHO-TIPABOBI 3000B'SI3aHHS, 110 BUHUKAIOTH
MDK y4YaCHMKaMHU TOCIHOJAPChKUX BITHOCWUH TPU 3IIHCHEHHI TOCIOJapPChKO1
JUSTBHOCTI, B CHJy SKMX 3000B'si3aHa CTOpPOHA IIOBUHHA BYMHUTH TIE€BHY
roCroAapchbKy Jit0 Ha KOPUCTh JIPYroi CTOPOHU ab0 yTpUMATHUCS BiJ MEBHOI 1ii, a

yIpaBHEHA CTOPOHA Ma€ MPABO BUMAraTH Bij 3000B'S13aHOI CTOPOHU BUKOHAHHS ii
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0o00B'sI3Ky. MalHOB1  3000B'si3aHHSA, SKI BUHUKAIOTh MK y4YacCHUKaMHU
roCIoAapchkux BigHOocuH, perymoioTeess K VYkpainm 3  ypaxyBaHHAM
ocobmuBocTer, mnependadenux 1M Komekcom [2]. ToOTo 3akoHOIaBIIEM
BCTaHOBJICHO 4YITKy Bifcuiky ao LK VYkpainu, skuii BperyiaboBye IUBUIBHO-
MPaBOB1 BIIHOCUTH y c(epi rOCHoapioBaHHs, 1 SK HACTIIOK IUBLILHO-TIPABOBY
BI/IMOBIAANBHICTD Y BKa3aHil cdepi.

[TopiBarotoun LK Vkpainm ta ['K VYkpainu, npocnigkoBYIOTbCS AesiKi
HEBIJIMOBITHOCTI B PO3YMIHHI 30MTKIB 3a UUBUIBHUM 1 TOCIHOAAPCHKUM
3aKOHOJIJABCTBOM: fKIIO B ['ocmogapchkoMy KOJIEKCI MOBa Hje MpO BUTPATH, SIKI
CTOpOHa BX€ (akTUYHO 3poOmia, To [{UBIIBHUN KOJEKC IOMYyCKae HasBHICTH
BUTpAT, 5IKI 0CO00I0 11Ie HE 3p00IIeHi, ajie 000B'SI3KOBO MalOTh HACTATH.

VY cBoiii moctanoBi Big 05.03.2019 y cmpasi Ne 643/14079/17 npo mpo
BI/IIIKOYBAHHSI IIKOAM 3aBAaHOI BHACHIJIOK BTpaThd MaiHa 3a JIOrOBOPOM
30epiranHs B cymi 1876360 rpH. Anensamiiauii cyn XapkiBCbkoi 00JacTi
3a3HAYMB, IO BIAMOBiauyeM HCHAJIC)KHUM YHHOM BUKOHYBAJIMCh YMOBH JOTOBOPY
30epiraHHsi, IKUM HE BXKUB BCTAHOBJIEHUX JOTOBOPOM Ta 3aKOHOM 3aXO/lIB II0JI0
30epeKeHHST TPUUHATOr0 Ha 30epiraHHs TEIUIOBO3Yy, MpalliBHUKUA BIAMOBiIavYa
JTOMYCTUIM BHI3 TEIUIOBO3Y O€3 J03BOJIy WOr0 BIIACHWKA, Ta SK HACIHIiJIOK
BiI0ysack BTpara (HecTaua) MaiiHa 3TiIHO YMOB JIOTOBOPY 30€piraHHs, a OTKe
MO30BHI BUMOTH B YaCTUHI CTATHEHHS Ha KOPUCTh MO3UBava 30UTKIB MiJISITal0Th
3aJJ0OBOJICHHIO.

[ToctanoBa cymy MOTHBOBaHa THM, W0 mJisi mpodeciiHoro 306epirada
(uactuna apyra crarti 950 11K Ykpainu) 3akoHOjaBIieM BCTAHOBJICHA IMiIBUIIICHA
- Oe3BMHHA BIJIMOBIJAIBHICTh 3a MOPYIIEHHS JOTOBOpY: mpodeciitHuii 36epirau
BIJIMOBiJIa€ 3a BTpary (Hectady) ab0 TMOIIKOKEHHS pedl, NPUHHATOI Ha
30epiraHHsl, SIKIO HE JOBEJE, 110 1€ CTajJoCs BHACIHIJIOK HemepeOOopHOi cuiu abo
yepe3 Takl BIACTUBOCTI pedi, Mpo sAKi 30epiray, nmpuiiMarouu ii Ha 30epiraHHs, He
3HaB 1 HE MIr 3HaTH, a00 BHACIIIOK YMHCIY YU TpyOoi HEOOepeKHOCTI
nokJIaykoAaBlsl. BinmoBijau BUCTyIA€ y JOTOBIPHUX BIIHOCHHAX 13 TIO3MBAYEM SIK

npodeciiinuit 36epirau. [locunanns Bignosigaya, mo (akT mepegadi MaiiHa, 10
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HaJeXaJlo MO3MBayeBl OYyJO0 BCTAHOBIEHO B paMKax KpUMIHAJIBHOI CIpPaBU
Ne 42015220040000108 € MOMUIKOBHM, OCKUIBKH IOCTaHOBA PO 3aKPHUTTS
KPUMIHAIBHOTO TPOBA/KEHHS, Ha SKYy MOCHJIAETHCS BIANOBIAAaY Ta CyH MEPIIOi
1HCTaHIII1 B OOTPYHTYBaHHS CBOiX BUCHOBKIB, CKACOBaHa.

BepxoBuuit Cyx B moctanoBi Bix 15.04.2020 y miii ke cynoBiii crhpabi
3a3HauMB, 10 mnpodeciiHuii 30epirad BiANOBiAae 3a BTpaTy (HecTauy) abo
MOIIKO)KEHHSI peul, SKIIO HEe JOBene, IO I1I€ CTaJOoCs BHACIIJOK HemnepeOOopHOl
cuiM, abo 4Yepe3 Takl BIACTUBOCTI pedl, Mpo sKi 30epiray, MpuiMarouu ii Ha
30epiraHHs, He 3HAaB 1 HE MIr 3HaTH, ab0 BHACIIZIOK yMHCIYy YW TpyOoi
HeoOepexXHOCTI Mmokiaxkoaapis (yactuHa Apyra crarti 950 LK Ykpainu). B Toit
K€ Yac CyJ 3BepTa€ yBary, 10 Yy CIIpaBi BIICYTHI HaJEXHI Ta JOIMYCTUMI JIOKa3H,
10 MIATBEPPKYBAIM CTAaTyC BiAmNoBiAada sk mpodeciitHoro 30epiraya, amke, siK
3a3Hayae cyj, mpodeciiiHuM 30epirayeM BU3HAYAETHhCS 0c00a, sika CUCTEMATHYHO
3MIACHIOE TaKy AisUTbHICTH. KpiMm Toro, BepxoBHuii cyn BkazaB, po3mip 30UTKIB,
3aBJAHUX BTPATO pedl 30epiraueM, Mae JOBOJAUTHCS TOKJIAXKOJaBLEM
(KpeIuTOopOM), 4OTo To3uBavYeM 3podiieHo He Oyiio [14].

OO0OB'sI3KM CTOPIH 3 JIOKa3yBaHHS PO3MOAUIAIOTHCS TAKUM YHHOM: MO3UBaY
MOBUHEH J10BECTU (DaKTH, 1110 CBIAYATH PO ICHYBaHHS NMPABOBITHOCUH, 3 TPUBOAY
SKUX BUHUK CITIp, 1 MPO MOPYIICHHS BIAMOBiJauyeM MpaB 1 3aKOHHUX 1HTEPECIB
N03MBaya (a TAKOXK JI0BECTU PO3MIp 3aBJAHOI IIKOAM 200 30UTKIB, SIKIIO MOBA WJe
PO MOPYIIEHHS 3000Bs3aHb); BIAMOBIIAY K€ MOBUHEH JOBECTHU Ti (DaKTH, Ha SIKI
BIH MTOCHUJIAETHCSI, OOTPYHTOBYIOUHN CBOT 3alI€pEUEHHS POTH MO30BY.

BigmkoayBannio mkoau npucsyeHa ['nn. 82 K VYkpainu. 3rigHo 31 CT.
1166 1K wmaitHOoBa miko/ia, 3aBlaHa HEMPABOMIPHUMH PIMICHHSIMH, TISIMH YU
0€3IisTbHICTIO OCOOMCTUM HEMAaHOBHUM TpaBaM (i3UYHO1 a00 IOPUINIHOI 0CO0H,
a TakoX IIKOJa, 3aBJaHa MaiHy ¢13uyHOi ab0o0 HOPUAUYHOI  0COOH,
BIJIIIIKOJIOBY€ETHCSL B IOBHOMY 00Cs131 0c00010, sika ii 3aBmana. Oco0a, sika 3aBaana
IIKOAM, 3BUIBHSETHCS BiA ii BIAUIKOAYBAHHS, SKIIO BOHA JOBEJAE, IO IMIKOIU

3aBJIaHO HE 3 11 BUHMU.
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3araJbHUMK YMOBaMH BIJIIIOBIJAJIBHOCTI 32 3aBJaHy IIKOAY € HasBHICTb
IIKOAMW. 3a BIJICYTHOCTI IIBOTO HE BUHUKAIOTH 1 caMi JCTIKTHI 3000B’S3aHHS.
HasiBHicTh mKOAM 1 11 po3Mipu JTOBOAWUTH MOTEPILINI; a TaKOXK MPOTHUIPABHICTD
JII{ TOTO, XTO 3aB/JaB IIKOAY.

3a 3aragbHUM TMPaBUJIOM, WIKOJAA, 3aMojAisiHA TMPABOMIPHUMHU [isIMHU,
BIJILIKOJYBaHHIO HE MJISITae, SKIIO 1HIIE HE BCTAHOBJIEHE 3aKOHOM (JI0 TaKHX
BUHSITKIB BiJTHOCHUTHCS, HAMPUKIIAJ, BIIINIKOAYBaHHS IITKOAM, 3aMOMIsTHOI B CTaHi
KpallHbOi HEOOXIAHOCTI); NPUYMHHUKA 3B’A30K MK MPOTHIPABHUMHU ISIMU
MPaBOMOPYIIHUKA 1 MIKOJOK0, sSKa BHUHMUKIA. [[71 BUHUKHEHHS JIETIKTHHUX
3000B’s13aHb HEOOXIIHUIA Oe3nocepeAHil NPUYMHHUKA 3B’SI30K MK  IUMHU
SBUIIAMH, TOOTO TMPOTUIIPaBHI Jii TOBHUHHI TOPOJKYBATHCS  IIKIJTUBUM
pe3ynbTaTOM; BUHOIO, TOTO, XTO 3aBJaB IIKOY.

[Tpu 110My 3aKOH BUXOJIWTH 13 TMPE3yMIIlii BUHH TOTO, XTO 3aBAaB IITKOIH.
Skimo motepmiyMii OBIB HASBHICTH INKOJHM, TO TOH, XTO 3aBJaB ii, IMOBUHEH
JIOBECTH MPOTUIICHKHE - BIJICYTHICTh CBOET BUHH.

Cyn Buxonuth 3 mnojoxkeHb cT. 81 IIIIK VYkpainu BimoBigAHO A0 SKHUX
KO)KHa CTOpPOHA MOBUHHA JOBECTH TI OOCTAaBMHM, Ha SIKI BOHA IMOCHUJIAETHCS, SIK Ha
MIJCTaBy CBOIX BUMOI ab0 3amepedyeHb, KpIM BHUIAJKIB, BCTAHOBJIEHUX UM
Konekcom.

[IIxona y HUBUIBHOMY MpaBl MOXE MaTH SIK MalHOBHUH, TaKk 1 OCOOUCTUI
xapaktep. [1Ikoaa - e HeraTUBHI HACHIIKK MAalfHOBOTO 1 HEMAMHOBOTO XapaKTepy,
K1 HacTalu i cy0'eKTa MmpaBa CTOCOBHO SIK JIO ICHYIOUHX, TaK 1 MOXKJIUBUX (I11€
HE ICHYI04MX) OJar.

HeBukonaHHs1 OOP>KHHUKOM CBOTO 3000B'sI3aHHS TIepe] KPEIUTOPOM CTBOPIOE
3arpo3dy MaiHOBUM iHTepecam ocTtaHHboro. IIlo00 yHUKHYTH HEraTUBHUX
MaHOBUX HACIIIJIKIB, KPSIUTOP POOUTH BUTpatu [43].

B Vkpaini mamo po3moBCIOKEHA BiAMOBIIATBHICTh 32 MOPYIICHHS TPaB
IHTENIeKTYallbHOI BJACHOCTI. [HTeNeKTyalibHa BJACHICTh — 1€ CYKYITHICTb
BUHATKOBUX TIpaB BiacHUKa ((dizuuHoi abo mOPUAMYHOI 0COOH), a TaKOoXK

0COOMCTUX HEMAHOBUX MpPaB aBTOPIB Ha PE3yJIbTaT 1HTENEKTYalbHOI AISUIBHOCTI
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abo 3acoOu iHauBigyamizamii. Hukue OyayTh po3rismatucs TUIBKA TiI BUIU
BIJINMOBIIATIFHOCTI 3a TMOPYUICHHS BHHATKOBHX MpaB Ha 00'€KT 1HTENEKTyaJlbHOI
JUISUTBHOCTI.

[IIxona — HEOIMIHHA YMOBA IUBIJILHO-TIPABOBOI BIAMOBIIAIBLHOCTI ¥ hopMi
BIITKOAYBaHHS 30mTKiB. [lig mMIKOMOIO pO3yMIIOTH 3MEHIICHHS a0o0 BTpaTy
(3aru0esnb) MEBHOTO OCOOMCTOrO YM MaMHOBOrO Oyiara. 3ajexHO Bij 00'ekTa
MIPABOIOPYILIEHHS PO3PI3HIIOTH MailHOBY a00 HEMaiHOBY (HAIPHUKIA MOPAIbHY)
Koy [25, ¢.288]

Tax, BignmoBigHO 10 moctaHoBU BepxosHoro Cyny Big 10.06.2019 y crmpasi
Ne 591/5118/14-u po CTATHEHHS TPOLIOBUX KOIWITIB YHACHIJOK HEBUKOHAHHS
3000B's13aHb 33 JOTOBOPOM KYMIBJII-TIPOJAXY, BIAIIKOTYBaHHS MOPAJIbHOI KO/,
CyJl 3a3Hauae, 10 JUIsl HACTAHHA JEJIKTHOI BIJIMOBIJAIBHOCTI 3a cTaTTsMu 1166,
1167 LK VYxkpainu HeoOXiJHa HasSBHICTh CKJIaJly MPABOMOPYIICHHS, a CaMe:
HASBHICTh IIKOJHW; TPOTUIIpaBHA TOBEAIHKA 3aMojiloBava IIKOAH;, MPUIYMHHUN
3B SI30K MIXK IIKOJIOK Ta MPOTUIPABHOIO MOBEAIHKOIO 3anojioBaya; BuHa. Cynom
B JIaHIM CIpaBi BCTAaHOBJICHO, IO TO3WBAYeM HAJICKHUMHU Ta JIOMyCTHMHUMHU
JIOKa3aMH HE MiJITBEP/HKEHO Te, 10 YHACHTIJIOK MPOTUIIPaBHUX [iH BIAMOBIIada
oMy OyJi0 3aBIlaHO MAWHOBOI IIKOJM, TOOTO HE MIATBEPKEHO ICHYBAaHHS YCIX
CKJIQJIOBUX JUIS IIMBUIBHO-TIPABOBOI BIJAMOBINAIBHOCTI, @ TOMY BHMOTH IPO
BIJIIIIKOTyBaHHS MaifHOBOT Ta MOPAJILHOT IITKOJIM € HeloBeACHUMH [12].

JloBoaM mo3uBaya mpo Te, Mo y nepioa nepeOyBaHHS CIIPHOTO KUTIOBOTO
OyIMHKY y KOPUCTYBaHHI BIJMOBIJa4ya, caMe OCTaHHIA OyB BIAMOBIJATHHUM 3a
fioro 30epekeHHs, a TaKOX 3a PyWHYBaHHS MPUOYIOB, MPOBEACHHS JIEMOHTAXKY,
KU MaB MEXaHIYHHUI BIUIMB Ha OYJWHOK, YHACHIJIOK YOrO BiIOYJIOCH 3HM>KEHHS
Horo IIHHOCTI Ta 3aBAaHHA iif, K BIACHUKY OyJAMHKY, MaTepiaJibHOI Ta MOPAIbHOI
IIKOAW, O€3MiJCTaBHI, OCKUIBKM CIPOCTOBYIOThCSI 30KpeMa 1 BHCHOBKOM
OyaiBenbHO-TeXHIYHOI ekcrnepTusn Bix 31 ciuns 2017 poky, 3rigHO 3 SKHUM
NPOTUIPABHICTh I BIJAMOBIJauya IIOJO0 CIIPHOTO HEPYXOMOro MaiHa He

NIATBEPKEHO, a JIMIIE BKa3aHO MPO HE3aJOBIIbHUMN CTaH CHIPHOrO OyIMHKY, IKUH
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ICHYBAaB, SIK Ha 4ac JIOCSTHEHHS IOMOBJICHOCTI MK CTOPOHAMHU PO MOro MpoJax,
TaK 1 Ha 4yac IPOBEICHHS i€l ekcnepTu3u y ciudi 2017 poky.

[Ipobnema BigmKOMyBaHHS 30UTKIB BUHUKAE HE JIUIIE MPYU HEBUKOHAHHI UM
HEHAJIe)KHOMY BHKOHAHHI 3000B'si3aHb, a W MpU MOPYIICHHI IHIIMX MpaB Ta
000B'sI3KIB (0COOMCTUX HEMAWHOBUX, IHTEJIEKTyaldbHOi BiacHOCTI Tomio). Ochb
yoMy TIpaBWjia MPO BIAIIKOAYBaHHS 30UTKIB 1 KOMIICHCAIII0 MOPAJIBHOI KON
3aKpiIUIeH] cepel OCHOBHUX mojokeHb Kuurm 1 (3arambni monoxkenns) 1K
Yxpainu [44].

Bignosigno mo cr. 22 IIK ocoba, skiii 3aBmaHo 30UTKIB y pe3yJsbTaTi
NOpPYIIEHHS ii [UBLIBHOTO IpaBa, MAa€ MPaBO HA IX BIAUIKOAYBaHHsS. 30UTKaMu
BBAKAIOTHCSI:

1) BTpatn, sKuX ocoba 3a3Hajga y 3B'S3KYy 31 3HHUIICHHSIM a0o
MOIIKOJIKEHHSIM PEYi, a TAKOX BUTPATH, K1 ocoba 3poduia abo MyCHTb 3pOOUTH
JUTSI BITHOBJICHHSI CBOT'O TIOPYIIIEHOTO TIpaBa (peaabHi 30UTKH);

2) noxonu, ki ocoda Moryia 0 peajbHO OJepKaTH 3a 3BUYAHHUX OOCTaBHH,
AKOM 11 mpaBo He OyJsio nopyuieHe (ynylieHa BUroja). 30MTKH BIAMIKOIOBYIOTHCS Y
MOBHOMY 00C#31, SKIIO 3aKOHOM a00 JOTOBOPOM HE TependayeHo BiIIIKOAYBaHHS
y MEHIIIOMY a00 OuIbIIoMYy po3Mipi. SAkino ocoda, 110 mopyiusia npaBo, oAepxaia
3aBJSIKA IIbOMY JIOXOJH, TO PO3MIp 30MTKIB, SIKI BIAIIKOJOBYIOTHCS MOTEPILIIN
0c001 y 3B'SI3KY 3 HEOJIep>KaHHSAM HEIO JJOXO/I1B, HE MOKE OyTH MEHIIIUM 3a JOXOIH,
o iX oJiepaB MOPYIIHUK MpaBa. Ha BuMory ocobwu, sikiii 3aBJaHO IIKOIHU, Ta
BIJIMOBITHO 70 OOCTAaBUH CIpaBM MalHOBA IIKOJIAa MOXXE€ OyTH BiJIITKOJOBaHA 1 B
1HII1# cnoci0, 30KkpeMa IKoa, 3aB/laHa MaliHy, MOK€ BIIIIKOJOBYBAaTUCh Y HATYpi
(mepemanHs peyl TOTO CaMOro pOJy Ta Ti€l caMoOi SKOCTI, MOJIAro/KCHHS
NOIIKO)KEHOT pedl Tomo). YUMHHE 3aKOHOAABCTBO OKPEMO HeE Imependadae
000B'A3Ky OOp>KHHMKA BIJIIIKOAYBATH KPEAUTOPOBI 30MTKU, TOB'sA3aH]1 3 1H(IIALIELO.

VY pos'scaenni npe3uaii Bumoro apOitpaxknoro cyny Ykpainu "IIpo meski
MATAHHS MPAKTUKU BUPIMICHHS CIOPIB, MOB'SI3aHUX 13 BIAIIKOIYBAaHHIM 30UTKIB,
3aBJaHMX HEBUKOHAHHSM a00 HEHAJeKHUM BUKOHAHHSIM 3000B'si3aHb 3a

noroBopom noctaBku" Bif 30 Oepe3ns 1995 p., peKOMeHIy€eTbCs MPU BUPIIICHHI
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CIIOPIB BUXOJUTH 3 TOrO, IO BIAIIKOAYBAaHHIO MiIATalOTh (haKTUYHI 30HUTKH
(mpsiMi Ta ymylieHa BUT0/ia), po3Mip SKHUX 3a€KUTh Bl yMoB iH(samii. OnHak y
KOXXHOMY KOHKPETHOMY BWIMAJKy TO3WBad Ma€ OBECTH, HACKUIBKH ICHYIOYa
1HQIIALS BIUTMHYJIA HA PO3MIpP 3aIoITHUX 30UTKIB 1 IKMX 3aXO(iB BiH Y>KHBaB JI0
ix 3MeHmeHHs [28, c¢.28].

[I{o6 cTArHyTH 3 MpaBOMOPYIIHUKA 3a3HaH1 30MTKH, MOTEpIIjia ocoda Mae
JIOBECTHU iX HasABHICTbH 1 po3mip. BiamosinHo 10 myHKTIB 2-4 cT. 623 LUK Vkpainu
pO3Mip 30MTKIB, 3aBJaHUX MOPYIICHHIM 3000B's13aHHS, JOBOJAUTH KPEAUTOP. AKIIO0
1HIIIE HE TIepen0ayeHo 3aKOHOM, 1HITMMU MPABOBUMH aKTaMu a00 JIOTOBOPOM, TIij
yac BU3HAYEHHA 30UTKIB OEpyThCS A0 yBark pUHKOBI LIHM, IO ICHYBaJId HA JI€Hb
JTOOPOBIILHOTO 3a/I0BOJICHHS BUMOTH KpPEIUTOpa Yy MICIl, Jie 3000B'sA3aHHS Ma€e
OyTH BUKOHaHE, a SKIIO BUMora He Oyje 3aJ0BOjieHa JOOpOBUIBHO, Yy JCHB
npen'siBiaeHAsS 1mo30By. Cyn MOXKe 3aI0BOJTBHUTH BHMOTY IIOJIO BiIIIKOAYBaHHS
30UTKIB, Oepyud 1O yBard PUHKOBI I[IHU, IO ICHYBAJIM Ha JCHb YXBaJCHHS
pimieHHs. Ilin 4yac BHU3HAYEHHS HEOAEP)KAHUX JIOXOIIB (YIMYLIEHOI BHUTOMAM)
BPaXOBYIOThCS BXKHTI KPSIUTOPOM 3aX0JI1 JiJIs iX ogepkanns [70].

Jlo ckmagy 30WTKIB, SKI MJIATalOTh BIJAIIKOJYBAaHHIO 0CO000, IIIO
nopyiiuiaa 3000B'sA3aHHS, 30kpemMa y cdepi rochoaprOBaHHs, BKJIIOYAIOTHCS 1
JOaTKOBl BUTpaTu (mITpadHi CaHKINI, CIJIA4eHl 1HIIMM Cy0'€KTaM, BapTiCTh
JIOAATKOBUX pOOIT, JOJATKOBO BHUTPAUYCHHMX MaTepiajiB TOIIO), TMOHECEHI
CTOPOHOIO, SIKa 3a3Hajla 30MTKIB YHACTIOK MOPYIIEHHS 3000B'3aHHS APYrolo
cropoHoro (4. 1 cT. 225 T'ocnomapcbkoro koaekcy Ykpainu (gami — 'K Ykpainn).
AJe cnii MaTh Ha yBasi, 10 MEPEeKJIacTH Ha MOPYIIHUKA MOXHa JIUIIE CaHKIT
(HeyCTOlKY), fKl CIUTAUY€HI KPEIUTOPOM IHIIMM 0co0aMm 3a TOPYIICHHS caMme
[UBITHHO-TIPABOBUX 3000B's3aHb, a HE OOOB'A3KIB, SKI BHUIUIMBAIOTH 13
aJIMIHICTPaTUBHUX, (PIHAHCOBUX TOIIO PABOBIIHOCH.

OO0'ekTH aBTOPCHKOrO MpaBa, K Pe3yJbTaTH TBOPUYOI Mpari B OLIBIIOCTI
BUMAJKIB HE 3a0e3MeuyloTh IPaBOBJIACHHUKIB OYJb-SKOI peaibHOI MpUOYyTKOM,
aJ)Ke 4YacTO BOHHM ICHYIOTH 0€3 3aKOHOJIAaBUOTO 3aXHUCTy 3 OOKYy JeprKaBHUX

opratiB. Ocbk 4oMy 3 00'€éKTaMH MPOMUCIIOBOI BIACHOCTI (BUHAXOAH, KOPUCHUMH
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MOJIC/ISIMA, TOBapHUMH 3HaKaMu) chpaBa Hae npoctime. Y  00'eKTiB
IHTEJIEKTYyaJIbHOT BJIACHOCTI MOXe OyTH OAMH a0 KiJIbKa BIACHHUKIB, OJIHAK SKIIO
BOHM HE 3aXUIICHI 3 IOPUIUYHOI TOUYKH 30py, TO MOXYTh MOTPAIUTH B PYKH
HEJIOOPOCOBICHUX TPOMAJsH, SKI 3JaTHI 3aJMIIATH 3a COO0OI, HAIpPHUKIAJ,
aBTOPCTBO, TUM CAMHUM TOPYIIUBIIH IHTEIEKTyalbHI mpasa [71].

[Ilo6 YyHUKHYTH TaKuX HENPUEMHHUX I1HIMJICHTIB, 3aKOHOJABYl OpraHu 1
CTBOPWJIM IHCTUTYT BUKIIIOUHOTO MpaBa (TOOTO MaiHOBOro mpaBa ¢i3uuHoi abo
IOPUIMYHOI  O0COOM Ha BUKOPUCTAaHHS pe3yJibTaTy CBO€l I1HTENEKTYaJbHOI
JUSTTBHOCT] Ha BIIACHUN PO3CYJ] 3 MOKJIMBICTIO BUKJIIOYATH JIJIsl TPETIX OCI0 MpaBo
Ha MOro 3aCTOCYBaHHS).

He cekper, 1110 ynMano BITUM3HSIHUX MPOIYKTIB IHTEIEKTYaJbHOI BIACHOCTI
aKTUBHO 3aCTOCOBYIOTBHCSI 3aKOPJOHOM, 1 HaBmaku. Ha »xanb, uepes3 1e Hepiako
JOBOJAUTHCS ~ CTHKAaTUCS 3  TMOPYIICHHAM  IHTENEKTyaJbHUX  TpaB  Ta
PO3MOBCIOJKEHHSIM MIPAaTChKOI MPOAYKIIii (TOBapiB, BUPOOJICHUX O€3 BIAMOBIIHOT
miuensii). IlipatcTBo HaOyn0 MMPOKOI MOMYJSIPHOCTI B 1HAYCTPIi MPOTPaMHOIO
3a0e3nedeHHs] (KOMMI'IOTEpH] 1rpu, AOJATKH, IHTEPHET-PECYpPCH, MY3HMKa, KIHO 1
T.J.).

BpaxoBytoun, mo cr. 55 KoHctutynii YkpaiHu BCTaHOBJEHO, IO IpaBa i
CBOOOJM JIIOAMHHM 1 TPOMAJIIHUHA 3aXUIMAIOTHhCS CYIOM, HEOOXIJHO 3BEPHYTH
yBary Ha Te, 1o 3riiHo 3 [{uBinbHUM KoAekcoM Ykpainu (1. 2 cT. 432) MOXIIHUBI
HACTYITHI CIIOCOOM 3aXHCTY MPAaB IHTEICKTYaIbHOI BIacCHOCTI cyoM [3]:

o 3aCTOCYBaHHS  HEBIOKIAQIHUX  3aXOMIB  IIOAO  TOMEPEHKCHHS
MOPYIICHHST TpaBa I1HTEIEKTYallbHOI BJIACHOCTI Ta 30€pEeKEHHS BiAMOBIIHUX
JIOKa3I1B;

. NPUNUHEHHST TMPOMYCKY uepe3 MUTHUN KOpPAOH YKpaiHu TOBapiB,
IMITOPT SKUX €KCTOPT SIKUX 31HCHIOETHCS 3 MOPYIICHHSM ITpaBa 1HTEICKTYaTbHO1
BJIACHOCTI;

o BUJIYYEHHS 3 LMBUIBHOTO OOOpPOTY TOBapiB, BHUTOTOBJICHHX abo

BBEJICHUX Y LIUBUIBHUN 000POT 3 MOPYILICHHSIM MpaBa 1HTENIEKTYalbHO1 BIACHOCTI;
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o BWIYYCHHS 3 IIMBUIBHOTO OOOpPOTY MaTepiajaiB Ta 3Hapslb, SKi
BUKOPHCTOBYBAJIKCS MEPEBAXKHO JUIsI BUTOTOBJICHHS TOBAPIB 3 MOPYILICHHSIM IIpaBa
1HTENIEKTyaJIbHOT BIIACHOCTI,

o 3aCTOCYBaHHSI ~ pa30BOr0  TPOIMIOBOTO  CTATHEHHS  3aMICTh
BIIMIKOYBaHHS 30MTKIB 3a HEMNpaBOMIpHE BHUKOPHUCTAHHS 00'€KTa TIpaBa
IHTEJIEKTyaJIbHOT BJIACHOCTi. PO3Mip CTSATHEHHS BU3HAYA€THCA BIAMOBIAHO [0
3aKOHY 3 ypaxyBaHHSIM BHHHM OCOOM Ta IHIIMX OOCTaBMH, IIO0 MAarOTh I1CTOTHE
3HAYCHHS;

o omyOJIiKyBaHHA B 3aco0ax MacoBoi 1H(opmarllii BIIOMOCTEH Mpo
MOPYIICHHS MpaBa 1HTEJIEKTYaJbHOI1 BJACHOCTI Ta 3MICT CYJOBOTO PIIIEHHS II0JI0
TaKOTro MOPYIICHHS.

MeTor0 1BOTO aHami3y € BHBYCHHA NPAKTHKH 3aCTOCYBaHHS CyJIaMu
VYkpainu cnoco6iB 3aXUCTy IMUBUIBHUX MPaB Ta HMUBLILHUX 1HTEPECIB, 3’ SICyBaHHS
npo0em, 110 BUHUKAIOTh MiJ] 4ac pO3IJIsAay LUMBUIBHUX CIpaB, AJid 3a0€3MeYeHHs
MPaBUJILHOTO Ta OJHAKOBOTO 3aCTOCYBaHHS 3aKOHO/IaBCTBA.

[Ipu mpoBeneHH1 aHaNi3y BUKOPUCTAHO CYAOBY MPAKTHUKY 3aCTOCYBAaHHSI
ct. 16 IIK Ykpainu, y ToMy umcii BianoBiaHi cynoBi pimeHas Bepxosaoro Cymy
Ykpainu.

3akonogasenb y 4. 1 cT. 16 1K Ykpainu ycTtaHOBUB, 110 KOXKHA 0co0a Mae
MPaBO 3BEPHYTHUCS O CYAY 3a 3aXHCTOM CBOTO OCOOHMCTOTO HEMalHOBOTO abo
MaiHOBOTO TMpaBa Ta IHTEPECY, a B 4. 2 M€l CTATTI BU3HAYUB CMIOCOOU 311HCHEHHSI
3aXMCTY LMBIIBHUX CIPAB Ta IHTEPECIB CYIOM.

[{uBiIbHE 3aKOHOMABCTBO HE MICTHTh BH3HAYCHHS IIOHATTS CIOCOOIB
3aXMCTy IMBUIBHMX TMpaB Ta IHTEPECiB. 3a X NpPU3HAYCHHSM BOHM MOXKYTh
BBKATUCS BU3HAYCHMM 3aKOHOM MEXaHI3MOM MarepialbHO-TIPaBOBHUX 3aco0iB
3MIIMCHEHHS] OXOPOHU IMBUIBHUX TIpaB Ta 1HTEPECIB, IO MPUBOAUTHCS B 110 3a
PILIEHHSIM CYZly y pa3i iX MOPYLIEHHS UM peajbHOT HeOe3MEeKH TaKOTO MOPYIIECHHS
[48].

[IutaHHS 3aXUCTY CYJOM MUBLILHUX MPaB Ta 1HTEPECIB 3ATHINAETHCS BKPAid

AKTYaJIbHUM, OCKIJIBKH BiI[CYTHiCTB HAJIC)KHOT'O IIPpaBOBOI'0 BPCTYJIIOBAHHA Ta
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CYNEpPEYHICTh OKPEMHUX IOJ0XKEHb YMHHOTO 3aKOHOJABCTBAa MOPOKYye Oararto
mpoOjeM Tpu 3acTOCYBaHHI Tiepen0adyeHuX BKa3aHUMH HOPMaMH CIHOCO0IB
3aXUCTY, II0 B OUIBIIOCTI BUMAAKIB 1M030aBisi€e iX €QPEKTUBHOCTI H 1CTOTHO
YCKJIAJAHIOE 3A1MCHEHHS CYJIOM 3aXKMCTY MOPYIICHUX UBUILHUX MIPaB Ta 1IHTEPECIB
YYaCHUKIB CIIPHUX MPaBOBITHOCHH.

Hacammnepes ciiji BUSHAUUTHUCH 13 MOHSATTSAM «CHOCOOM 3aXHUCTy IpaBa» y
3B’3KYy 3 BIJICYTHICTIO HOr0 B YMHHOMY 3aKOHOAABCTBI, IIO MOPOKYE HE JIUIIE
npo0eMu B CyAOBIil MPaKTHIL, aje i YUCIEHHI JUCKYCIi 13 bOTO MUTAHHS CEepel
BUCHUX-IOPHUCTIB Ta MPAKTHKIB .

MarepianbHO-IIpaBOBUI aCHEKT 3aXUCTy LMBUIBHUX IpaB Ta IHTEPECIB
HacaMIiepe] ToJisArae B 3’sCyBaHHI, Y1 Mae oco0a Take MmpaBo abo iHTepec Ta 4u
OyJIM BOHHM IMOpPYIIeH] a00 0yJI0 HEOOX1AHUM iX ITpaBOBE BU3HAUCHHS.

I[Ipu upomy cming Buxoautu 3 mnosoxeHb cT. 11 1K mpo miacrasu
BUHUKHCHHS IIMBUIBHUX TMpaB 1 MHUBUIBHUX OOOB’s3KiB. BigmoBigHO 10 HUX
IMBUIBHI MpaBa Ta OOOB’SI3KM BHUHUKAIOTH 13 JiH 0Ci0, nependadyeHux akTaMu
IMBUIBHOTO 3aKOHOJaBcTBa, KoHctutymiero VYkpaiHu Ta MDKHapOAHUMU
JIOTOBOpaMH YKpaiHM, a TaKoX 13 Jii oci0, He mepeadaueHnX MUMU aKTaMH, alie
Kl TOPOJKYIOTh IIMBUIBHI TMpaBa Ta o000B’s3ku. llinmcTaBamMu BUHUKHEHHS
[IMBUIBHUX TpaB Ta OOOB’SI3KIB €, HANPUKIAJ, JOTOBOPU Ta 1HINI MPABOYUHH,
CTBOPEHHSI peueil, TBOpYa [iSJIBHICTh, pE3YyJbTATOM $SKOI € O00’€KTH IpaBa
IHTENEKTyaJIbHOI BJIACHOCTI, 3aBIaHHS MailiHOBOi (MarepiajabHOi Ta MOPAJIBHOI)
IIKO/IM 1HIIH 0co01 Ta 1HII IOPUANYHI (PaKTH.

V Bumagkax, BCTAHOBJICHHX aKTaMH IIMBUILHOT'O 3aKOHOJIABCTBA, ITMBLIBHI
mpaBa Ta OOOB'S3KM MOXKYTh BHHUKATH 3 pIIIEHHS Cyay. Y BUINAJKaXx,
BCTAHOBJICHUX 3TaJaHUMH akTaMd abo JOroBOPOM, TIJCTAaBOI0 BUHUKHEHHS
IMBUIBHUX TpaB Ta 00OB’S3KIB MOXKe OyTH HAacTaHHS a00 HE HAaCTaHHS NEBHOI
moii.

Bignosigno mo crt. 13 LK Vkpainu 1muBuUIbHI mpaBa ocoba 311MCHIOE Y
MeXxax, HaJlaHuX il JOroBopoM ab0 aKTaMH IUMBUILHOTO 3aKOHOAAaBcTBa (4. 1).

[Tpu ix 3milicHeHHI 0coba 3000B’s3aHAa yTPUMYBATHUCA BiJ i, SIKI MOTJIH O
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MOPYLIMTA TIpaBa IHIIKMX OCI0, 3aBJaTH WIKOAW JOBKULIO abo0 KyJIbTYypHIN
cnaamuHi (4. 2). He momyckarotbcest il 0coOH, 10 BUMHSIIOTHCS 3 HAMIPOM 3aBAaTH
IIKOJIM 1HIIIH 0c001, a TAKOXK 3JI0BKUBAHHAM MpaBoM B iHIIUX Gopmax (4. 3). [Ipu
3MIICHEHH] LMBUIBHUX MpaB 0co0a MOBHHHA JOJIEPKYBATHCS MOPAJIBbHHX 3acaj
cycninbcTBa (4. 4). He nomyckaeTbCsi BUKOPUCTaHHA LMBUIBHUX TIpaB IS
HEMPaBOMIPHOTO OOMEXKEHHS KOHKYpPEHIIll, 3JI0BKUBaHHSIM MOHOIOJIBHUM
CTAaHOBHIIIEM Ha PHUHKY, a TaKOX HEIOOpOCOBICHA KOHKypeHIls (4. 5). YV pasi
HEJI0ACpKaHHS 0COOOI0 TIPU 3/11MICHEHHI CBOIX MTPaB BUMOT, SIKi BCTAHOBJICH] 4. 2-5
ct. 13 LK, cyn Mmoxe 3000B’s13aTH i MPUINMMHUTH 3JI0BXKUBAHHS CBOIMH IIpaBamu, a
TaKO0K 3aCTOCYBATH 1HIII HACIIKHU, BCTAHOBJICHI 3aKOHOM. 30KpeMa, 3riaHO 13 4. 3
ct. 16 K cya mosxe BIIMOBUTH y 3aXUCTI LIUBIJILHOTO MTpaBa Ta iHTEpecy 0coOu B
pasi mopyIeHHs HEero MoJ0keHb ud. 2-5 ¢1. 13 LK Ykpainu.

Ocoba He Moxe OyTH MpuUMYylLIEHAa [0 i, BUMHEHHS SKHUX HE €
000B’sI3KOBUMHU i1 Hei. BuUKOHaHHS IMBIILHOTO OOOB’SI3KY 3a0e3IMeuyeThbes
3aco0aMM 3a0XOYEHHS Ta BIAMOBIAAIBHICTIO, SIKA BCTAHOBIIOETHCS IOTOBOPOM abo
aKTOM ITUBUIBHOTO 3aKOHOAaBcTBa. Ocoba Moke OyTH 3BUIbHEHA Bij IIUBUIHLHOTO
000B’s13Ky a00 HOro BUKOHAHHA y BHUIIAQJKaX, BCTAHOBJIEHUX JOTOBOPOM a0o
aKTaMU IIMBLIBHOTO 3akoHOoMaBcTBa (cT. 14 LIK Ykpainn).

MarepianbHuil aCIEKT 3aXUCTy OXOIUTIOE i moJoskenHs 1. 3 LIK Ykpainu, B
AKIM WAEThCS caMe PO 3aXUCT UUBUIBHUX PAB Ta IHTEPECIB.

Jlo mpaB, gKi NIUISATal0Th TUBUILHO-TIPABOBOMY 3aXHCTY, BITHOCSTBHCS BCi
MaliHOBI M 0cCOOMCTI HEMalHOBI MpaBa, sIKI HajeXaTb Cy0’€KTaM LHBUIBHOTO
npasa.

3HaYHO CKJIQJHILIOI € CHUTYyallii 3 BU3HAUCHHSAM IHTEPECy, OCKUIbKU B
3aKOHOJIABUMX aKTaX HE JaeTbcsa Horo Bu3HaueHHA. OdimiiiHe TIIyMadeHHS
MOHATTS IHTEPECY, SIKUW MIAJArae 3axucTy, HajaHo B PimenHi KoncturyuiiHoro
Cyny VYkpaiam Bim 1 rpymus 2004 poxy Nel-10/2004, sxuM BU3HAYEHO, IO
OXOpPOHIOBaHUH 3aKOHOM 1HTEpec Tpeba PO3yMITH SIK MPArHEHHS 10 KOPUCTYBaHHS
KOHKPETHUM MaTepiaJbHUM Ta/ab0 HemaTepialbHUM OJIaroMm, sSK 3yMOBJICHUU

3araJlbHUM 3MICTOM 00’ €KTHBHOTO 1 MIPSIMO HE OMOCEPEIKOBAHUH Y Cy0’ €KTUBHOMY
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mpaBl MPOCTUH JIETITUMHUN O3B, IO € CaMOCTIMHUM 00 €KTOM CYAOBOTO
3aXUCTY Ta 1HIIUX 3aC001B MPABOBOI OXOPOHM JJISl 33I0BOJICHHS 1HIMBITyalbHUX 1
KOJICKTUBHUX MOTpeO, Akl He cynepeuyaTb KOHCTHTYIIi 1 3akoHaM YKpaiHH,
CYyCHUIBHUM I1HTEpecaM, CIPaBEIIMBOCTI, JOOPOCOBICHOCTI Ta 1HIIMM 3arajbHO-
IpaBoBHM 3acajam [9].

B ymoBax 30idbIleHHS KIJIBKOCTI IPABOYMHIB, 10  YKJIAJAIOThCA
yYaCHUKaMU THMBIILHUX TPABOBITHOCHH, Ta 3HIKEHHS PIBHS TUCHHUILIIHU iX
BUKOHAHHS HAQJA3BUYAMHO AaKTyaJlbHUM CTa€ TMHUTaHHSA TONMIYKY MEXaHi3MiB
ONEpPaTUBHOIO Ta €(PEKTUBHOTO 3aXUCTYy IHTEpECIB ympaBoMoueHoi ocobu. Ha
Hally TyMKY, OJTHAUM 3 TaKUX IHCTPYMEHTIB MoXke cTaTH 3akpimienuid LK Ykpainu
BUJ 3a0e3leueHHs BUKOHAHHS 3000B’s3aHb-NpuTpuMaHHsA. OJHaK HaAlIMHICTb
HOro 3acTOCYBaHHS 3aJ€KUTh BIJ HEYXWJIBHOTO JOJEp’KaHHS IEBHUX YMOB,
OJTHIEIO 3 SIKUX € MPaBUJIbHE BU3HAUEHHS MOXKJIMBOTO 00’ €KTa MPUTPUMAHHS.

3rigno 3 4.1, 2 c1.594 IIK Ykpaiau kpeauTtop, sIKHW TPaBOMIPHO BOJIOIE
pludio, 110 TiIsrae nepeaaydl OopKHUKY ab0 0co0i, BKa3zaHii OOp>KHUKOM, Yy pasi
HEBUKOHAHHS HHUM Yy CTpPOK 3000B’si3aHHA 100 OIUIaTH I1€i pedil abdo
BIJITKOIYBaHHSI KPEIUTOPOBI IMOB’S3aHUX 3 HEIO BUTPAT Ta IHIIUX 30UTKIB Mae
npaBo MpUTpUMaTH ii y cebe [0 BHUKOHAHHSA OOPKHUKOM 3000B’S3aHHS.
[TpuTpuMaHHsIM pedi MOXKYTh 3a0€3MeUyBaTUCh 1HIII BUMOTHU KPEAUTOPA, SIKIIO
1HIIIe HEe BCTAHOBJICHO JJOTOBOPOM a00 3aKoHOM [62].

3rigHo 31 ¢1.856 K Ykpainu, Ko 3aMOBHUK HE CIJIATUB BCTaHOBJICHOT
iHU poOOTH a0 1HIIOT CyMM, HAJICKHOI MIAPSIAHUKOBI Y 3B’SI3KY 3 BUKOHAHHSIM
JIOTOBOPY MiApsAy, MIAPAJHUK Ma€ MpaBO MNPUTPUMATH pe3yJbTaT podoTH, a
TaKOX YCTAaTKyBaHHS, 3aJMIIIOK HEBUKOPUCTAHOTO MaTepialy Ta IHIIE MaifHO
3aMOBHUKA, 110 € Yy MiAPSTHUKA.

TakuM YMHOM, BUXOASYM 3 HABEJACHWX HOPM UYHWHHOTO 3aKOHOJIABCTBA,
MOKHAa BHOKPEMHUTH Taki OO0’ €KTH, SKI MOXYTb TNPUTPUMYBATHUCS: «Piuy,
«pe3yabTaT podOTHY», «YCTATKYBAHHSY, «3aJMIIOK HEBUKOPHUCTAHOTO MaTtepiaty,
«iHIIE MaiHO». bepyun [0 yBaru, 10 YCTAaTKyBaHHS Ta 3aJMILIKH

HEBUKOPUCTAHOTO MaTepialy € TMpeaMeTaMH MaTepialiIbHOTO CBITY, MO0 SKHUX
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MOXYTh BUHUKATH IMBUIbHI TpaBa Ta OOOB’SI3KM, TO BOHHU MOTJIMHAIOTHCS
3arajbHUM NOHATTAM «p1u» (cT. 179 LUK Ykpainn).

CmiBcraBneHHs niepeniky BuokpemiieHux 13 HopMm LIK Ykpainu 06’ ekTiB, 1110
MOXYTh MPUTPUMYBATHUCS, Ta MepesiKy 00’ €KTIB IUBUIBHUX IPaB, 3aKPIIJICHOTO Y
ct.177 K VYkpainu, nae MOXIHMBICTh 3pOOUTH BUCHOBOK, IIO O0’€KTaMH MpaBa
MPUTPUMAHHS MOXYTh OyTH pedi, y TOMY YMCJ TPOIIl Ta I[IHHI HamepH, 1HIIe
MaiHO, pe3yNbTaTH pOOIT, TOOTO 00 ’€KTH, SKI MalOTh TEBHUN «PEUOBUI»
xapakrtep. 3 1HIIOro 00Ky, 6a4MMo, 110 3aKOHOIaBElb HE TIepe0aunB MOKIUBOCTI
NPUTPUMAHHS MAWHOBUX TpaB, MOCIYT, PE3yJbTaTIB IHTEIEKTYaJbHOI, TBOPUYOI
JUSTIBHOCTI, 1H(OpMALIli, @ TAKOXK 1HIIMX HEMATeplaJbHUX OJar.

Ane Takuii, 31aBanocst 0, YITKUM PO3MOALT 00 €KTIB IUBUILHUX TIPaB Ha Ti,
10 MOXYTb, 1 Tl, III0O HE MOKYTh OyTH 00’€KTOM NMPUTPUMAHHS, HE Ja€ BIANOBIACH
Ha BCl T[WTaHHS, $KI CTaBIATbCA MPAKTUKOI 3aCTOCYBaHHS I1HCTUTYTY
npuTpuMaHHsa. ToMy MM BHJaM 00’ €KTIB IMBUIBHUX MPAB JOIIBLHO MPUILITATH
TIEBHY yBary.

OTxe, MU PO3MNISAHYJIM YHIBEpCAlIbHI 3aXOAM BIANOBIJAIBHOCTI, SIKI
CTATYIOTbCS 3 OOpxHUKA. [[UMBiTbHE 3aKOHOMABCTBO BCTAHOBIIOE PI3HI (hopmu
BiAMOBIAaNBHOCTI. Jl0 YyHBepcalbHUX, 30KpeMa, HaJleXaTh: BIIIMIKOAYBaHHS

30UTKiB (CT. 22); KOMIEHCAIlisl MOPAJIbHOT MKOAH (CT. 23).

2.2. 3axoau 1OTOBipHOI BiINOBIIAJIBbHOCTI

OnHuM 13 3aX0JIB BIUIMBY Ha 0cO0y, 1110 MOCATHYJIA Ha TMpaBa Yl 1HTEPECU
IHITUX YYaCHUKIB IUBUIBHOTO 000POTY, sIKI OXOPOHSIOTHCS 3aKOHOM, € IUBLIHHO-
IpaBoOBa BIAMOBIAANbHICTE. BOHa moisirae B TOMy, 110 Ha NPaBONOPYLIHHKA
MOKJIAJIA€ThCSI JOAATKOBUM 000B’SI30K, 1110 TATHE 3a COOOO MEBHI MalfHOBI BTpaTH,
3MEHIIICHHS] MOro MaiiHOBOi cepu. OgHUMHU 13 3aXOiB BIAMOBINATBLHOCTI IS
MOPYIITHUKA, € 3aXO/AM, sIKi mependadeHi JTOroBopaMH, TOOTO 3aXOJH JOTOBIPHOT

BI/III0B11aJILHOCTI.
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Ha choromuimHiii J€Hb ICHY€ BEJIMKa KIJIbKICTh HAYKOBUX CTaTeH, SKI
PO3KPHUBAIOTh TMOHATTS JOTOBIPHOI BIAMOBIAATBHOCTI Ta HACHIAKH TMOPYIICHHS
JOTOBIpHUX 3000BsI3aHb B KOHTEKCTI OKpEMHX BHJIB J0roBopiB. Cepea Takux
npaib MOKHa BHIUIMTH cTarTi bonmapeBa €. [23], Minoscekoi H.B. [46],
denopuenka H.B. [69].

Tax nmocrayasibHUK, SKUI HE MOCTAaBUB MPOIYKIIIO y BHU3HAYEHI TEPMIHH,
MOpSIT 3 OCHOBHUM OOOB’S3KOM BHUKOHATH JOTOBIp, HaOyBa€ JOJATKOBOTO —
CIUIATUTH HEYCTOWMKY (IuTpad) 3a MPOCTPOYEHHS IMOCTaBKU. BTpatu y Burisai
CIUIAYEHOI'0 HUM IITpady HIUYUM ISl HBOTO HE KOMIEHCYIOThCs. OpeHa0/1aBelb,
SAKWWA BIJIMOBUBCSI HaJlaBaTH MPUMIIIEHHS, TOOTO MOPYIIMB YMOBHU JOTOBOPY
OpeHaH, 3000B’sI3aHUN BHMKOHATH MOro — HAJaTH MPHUMIIIEHHSA, a TaKOX
BIJIIKOTYBaTH 30MTKHU, SIKI BUHMKJIM B OpPEHAApS y 3B SA3KYy 3 TaKUMHU JISIMU.
BigmkoayBaHHsl 30UTKIB y JaHOMY MPUKIAAl € TUM JOJATKOBHUM OOOB’SI3KOM,
KWW TIOKJIQJa€ThCS Ha TpaBonopyiHuka [31].

Ha neBHOoMy erami JWHaMiKd JIOTOBIPHOTO 3000B'SI3aHHS BOHO MOXeE
MiJ1aBaTUCA HETAaTHBHOTO BIUIMBY 3 OOKYy YyYacCHUKIB, IO MPOSBISETHCS B
MOPYIICHH] TIpaB Ta iHTepeciB 1HmuUX 0ci0. [1ix mopyieHHaM citil po3yMiTH TaKun
CTaH Cy0'€eKTHBHOTO TpaBa, MpPU SKOMY BOHO 3a3HAJIO MPOTHUIIPABHOTO BIUTUBY 3
OOKy TMpaBOMOPYIIHUKA, BHACIIJOK YOro CyO'€KTHMBHE IIPaBO YIOBHOBAXXEHOI
ocoOM 3a3Hai0 3MeHIIeHHs a0o JikBigamli sk Takoro. IlopymeHHs mnpasa
NOB'A3aHE 3 MO30aBJICHHSIM MOr0 HOCIS MOXIIMBOCTI 3JIMCHUTH CBO€E IIPABO
MOBHICTIO a00 9acTKoBO. Y cdepi JOTroBIpHUX 3000B'sI3aHb MOPYIIEHHS MOXKE
ICHYBaTH y BUIJISA[I HEBUKOHAHHA a00 HEHAJEKHOTO BUKOHAHHS JOTOBIPHOTO
3000B'sI3aHHSL.

Jlatouu 3aranpHy XapakTEPUCTHKY MOPYIICHHS TOTOBIPHOTO 3000B'sI3aHHS 1
HOro mpaBoOBUX HACIIAKIB, CIIiJl BUIUIUTH HACTYITHI 0coOmuBoCTi [63]:

1) He3anmeXHO BiJ TOTO, OTPUMAJO MOPYIICHHA (OPMH HEBUKOHAHHS a0o
HEHAJIEKHOTO BUKOHAHHS, BOHO € IOPUAMYHUM (DAKTOM, 3 SKUM 3B'SI3y€ThCS
HACTYyIl MEBHUX MPABOBUX HACHIIJKIB, MPU LbOMY OJHE MOPYUIEHHS MOXE

CIPUYMHHUTH HACTaHHS CYKYMHOCTI HACJIiIKIB;
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2) paBOBI HACIIJIKK CTOCYIOTHCSA SIK OOP)KHHMKA, TaK 1 KPEIUTOPA;

3) BOHU MOXXYTbh OYTH BCTAaHOBJICHI JOTOBOPOM a00 ITUBLIBHAM 3aKOHOM;

4) mopyuieHHsI caMO IO c001 HE € MIACTAaBOI0 MPUIUHEHHS JOTOBIPHOTO
3000B’I3aHHS;

5) KOKeH 3 HacliJKIB HOCHUTh CaMOCTIMHMI XapakTep, TOOTO BUHUKHEHHS
OJIHOTO 3 HACJIJIKIB HE BUKJIMKAETHCA 1CHYBAaHHSIM 1HIIOTO, HAMPUKIIAJ, IPaBO Ha
HEYCTOMKY BUHHMKA€E HE3aJICKHO BiJ] HASIBHOCTI y KpeauTopa 30UTKIB 1 T.1 .;

6) MpaBOB1 HACHIJIKM MOPYIIEHHS JOTOBIPHOTO 3000B'A3aHHS MOXYTh OyTH
MOB’513aH1 3 IUBUIHHO-TIPABOBOIO BIAMOBIJANBHICTIO, TaK 1 HE OYTH MOB'SI3aHUMHU 3
HEIO.

3 mepeniky IpaBOBHX HACIIJKIB IOPYIICHHS 3000B'I3aHHS IIMBUIBHO-
MIPaBOBOIO BIAMOBIAAIBHICTIO 3B'SA3Y€ThCS CIIaTa HEYCTOWKH, BIAIIKOYBAaHHS
30UTKIB Ta MOPAJIbHOI MIKOAW. Pa3oMm 3 TUM He € 3acob0amu LUBIILHO-TIPABOBOI
BIJIMOBIAAIBHOCTI TaKi MPaBOBI HACIIJIKH, K IPUITUHEHHS 3000B'13aHHS BHACIIIOK
OJTHOCTOPOHHBOI BIJMOBH, SIKIIO II€ BCTAHOBIICHO JIOTOBOPOM a00 3aKOHOM,
pPO3ipBaHHS OTOBOPY Ta 3MiHA yMOB 3000B's13aHHs. [loain mpaBOBUX HACIIJIKIB 3a
HABEJICHOI0 OCOOJIMBICTIO Ma€ HE TIIBKH TEOPETUYHE, a W MPUKIIAJIHE 3HAYCHHS.
Tak, SKIIO0 3aCTOCYBaHHS HACJIJKIB MOPYIICHHS 3000B'A3aHHS, IO € 3aco0amMu
[IMBUILHO-TIPABOBOI BIiAMOBIAAIIBHOCTI, MOJIMBO TUIBKH TPU HASIBHOCTI BCIX i
yMOB, TO JUIsl HACHIJKIB, SIKI HE HaJeXaTh 1O HEi, I1€i 00CTaBUHU MOTPIOHO.
Hampukiaz, nuBiabHE 3aKOHOJABCTBO HE CTABUTHh BUHUKHEHHS Y KpEIUTOpa IpaBa
Ha OJIHOCTOPOHHIO BIJIMOBY BiJ 3000B'SI3aHHA B 3aJCKHICTh BiJ TPOBUHU
OoprkHHKA 200 IHIIMX YMOB IMBUILHO-IIPABOBOI BiIMOBIAaILHOCTI [64,65].

JloroBipHa BiJNOBIAAJIBHICTh HACTa€ y BHUMAAKaX, KOJIU OCOOM TOB's3aH1
OyIb-IKMUM 3000B'sI3aHHSM (KYMIBIIS-TIPOJaX, MAPSAI, OpeHaa 1 T.a.) 1 0yab-XTo 3
YYAaCHMKIB JAHOTO 3000B's3aHHS HE BUKOHYE CBOiX OOOB'AI3KIB 200 BHUKOHYE iX
HEHaJIe)KHUM 4uHOM. Came mnopylieHHsi 3000B'si3aHHA (JIOTOBOPY) CIPUYUHSE
BUHUKHEHHS OXOPOHIOBAHUX MIPaBOBITHOCHH — [MBUIbHO-TIPABOBY

BIIIIOB11QJIbHICTb.
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Heycroiika — 11e BU3Ha4YeHa 3aKOHOM a0o0 JIOrOBOPOM TIpollioBa cyma ado
1HIIIe MaliHO, SIKi OOP’KHUK MOBUHEH MEpeaTH KPeAUTopy B pa3l HEBUKOHAHHS a0o
HEHAJIEKHOTO BHKOHAHHA 3000B's3aHHA. [lpenqmeToM HeycToiiku Moxke OyTu
rpoIIoOBa cyMa, pyxoMe ad0o HepyXxoMe MaiHo.

PizHoBuau neycroiiku: mTpad 1 mens. lltpadom Bu3HaeThCS HEycToOliKa,
0 OOYMCIIOETCA Y BIJCOTKAaX BiJ CYMH HEBHKOHAaHOTO ab0 HEHAJIEKHO
BUKOHAHOTO 3000B's3aHHs. [leHero € HeycToiika, M0 OOUUCTIOETHCS y BIICOTKAaX
BiJl CyMH HECBOE€YAaCHO BHKOHAHOTO TPOIIOBOTO 3000B'sI3aHHS 3a KOXKEH JI€Hb
MPOCTPOUCHHS BUKOHAHHS, 1€ TpUBaJia HEYCTOWKa, cyMa SIKOi 30UIBIIYETHCS 3
KOKHHM JTHEM MPOCTPOUCHHSI.

XapakTepHi pUCH HEYCTONKHU:

- CTATYETbCS JUIIEe 3a (DaKT MOPYIIEHHS 3000B'A3aHHs, HE3aJEKHO BIA
HasBHOCTI y KpeauTopa 30UTKIB, 3aBJaHUX HEBUKOHAHHSIM a00 HEHaJIC)KHUM
BUKOHAHHSAM 3000B'sI3aHb;

- HEBUT1JIHI HACIIJKH MOPYLIEHHS 3000B'13aHb (pO3Mip BIIMOBIIAIBHOCTI Y
BUTJISI/Il HEYCTOWKHM) CTOPOHU 3HAIOTH 3a3/1aJIeT1/Ib;

- BCTAHOBJIIOETHCS HA MOMEHT YKJIJICHHS OCHOBHOTO 3000B'sI3aHHS, TOOTO
YYaCHHMKHM NPABOBIAHOCHH CaMi BH3HAYalOTh ii JOrOBOpPOM, ad0 BOHA BHU3HAUECHA
Oe3mocepeIHbO aKTaMH IMBIILHOTO 3aKOHOIaBCTBA [46].

[IpuHarigHo ciia 3a3aHa4UTH MPO HEBIAMOBIAHICTH MoJjoxeHb LK Ykpainu
1 'K Ykpainu moa0 3mMicTy MOHATTS «HeycToMkay. Tak, 3rigHo 3 4. 1 cr. 549 [HK
VYkpaiau mtpad 1 neHs € pizHoBugamu Heyctorku. Haromicts B 4. 1 c1. 230 'K
VYkpaiHu MOHATTA «HEYCTOMKay», «mTpady», MeHs» BU3HAYCHI SIK POJOBI MOHSTTS.
["amaemo, ciig mpuBecTH y BiANMOBIAHICTE TosiokeHHs 'K Ykpaiau 10 ocHOBHOTO
IIUBUTLHO-TIPABOBOTO AKTY.

BianoBinHO 10 MiACTaB BUHUKHEHHS PO3PI3HSIOTH JIOTOBIPHY 1 3aKOHHY
HeycTolKu. JloroBipHa HEyCTOMKAa BCTAHOBIIOETHCS 3a JOMOBJIEHICTIO CTOpIH.
Tomy 1i po3Mip, CIIBBIIHOLIEHHS 31 30MTKaMH, MOPSJIOK PO3PaxyHKIB 3ajiexkaTb
MOBHICTIO B/l CYTI BIIHOCHH 332 OCHOBHUM 3000B'SI3aHHSIM 1 BOJII HOTO yYaCHUKIB.

3aKkoHHAa HEYCTOWKAa BHM3HAYAETHCS AKTOM IMBIIBHOTO 3aKOHOJABCTBA 1
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3aCTOCOBYETHCS HE3QJIEKHO BiJ TOro, mnependadyeHa 4yd Hl OOOB'S30K 1i CIIATH
JIOMOBJICHICTIO CTOPiH. 3MEHIIUTH ii CTOPOHH HE MOXYTb, ajieé MOXKYTh 301LJIBIIUTH
pPO3MIp MOPIBHSHO 3 THM, KU Mepea0adeHnii aKTOM ITUBLILHOTO 3aKOHOJABCTBA.
3MEHINUTH 11 pO3Mip MOXKYTh JIUIIE B pasi, SKIIO 1HIIE HE MepedaueHO aKTOM
IIUBIILHOIO 3aKOHOIaBCTBa [69].

Heycroiika, 1o cTaryerbcsi mOHaA 30UTKIB, HA3MBAEThCS IITPadHOIO
(akyMyISTHBHOIO). 3a3HaueHa HEYCTOMKA Ma€e 3HAYCHHSI 3arajlbHOTo TpaBuia (CT.
624 11K VYkpaiHu) 1 3aCTOCOBYEThCSA y BCIX BHMAJKaX, SKIIO JOTOBOPOM HE
nepeadaveHi iHII BUAM HEeYCcToWKH [24, ¢.211].

JloroBopoM MoO€ OyTH BCTaHOBJICHUM OOOB'SI30K BIAIIKOAYBAaTH 30UTKHU
JUIIe B TIA YaCTHHI, B sIKIM BOHM HE TOKPHUTI HEycTOWKOI. OCTaHHS B IIbOMY
BUIAJIKY OyJle MaTH 3aJIIKOBUHN XapakKTep.

BunsaTkoBa HeycTolka OOMEXye BIANOBIAANBHICTh 33 HEBUKOHAaHHS a0o0
HEHaJIe)KHE BUKOHAHHS TUIBKM CIUIATOI0 HEYCTOMKMA 1 BUKIIOYAE BUMOTH IIPO
BIJIIIKOTyBaHHS 30UTKIB.

3aKOH JI03BOJISIE CTOPOHAM 3a JIOTOBOPOM BCTAHOBIIIOBATH MOXKJIUBICTh
CTSTHEHHSI KPEUTOPOM ab0 HEYCTOMKH, abo 30MTKiB. Taka HEeycTOWKa oTpuMana
Ha3By ajbpTepHaTUBHOI [71, ¢.371].

Cya Moxe 3MEHIIUTH PO3MIp HEYCTOWKH, ajieé HE BUKJIIOYUTH MOBHICTIO il
cTsrHeHHs. BoHa Moxe OyTH 3MEHINIEHa, SIKII0 BOHA € HaaMIPHO BHCOKOIO,
MePEBUIIYE PO3MIp 3aBJAHUX 30UTKIB Ta 3a HASSBHOCTI 1HIIUX 0OCTaBHH, K1 MalOTh
1CTOTHE 3HaY€HHS (CTyMiHb BUKOHAHHS 3000B's3aHHs OOPKHUKOM; MailHOBUI CTaH
CTOpIH, sIKI OepyTh ywacTh y 3000B's3aHHi, Tomio). Heycroiika moxe OyTu
3MEHIIIEHA TIIBKH JO PO3MIPY 3aloMITHUX KpPEAUTOpy 30UTKIB, MPUIOMY
BIJIIKOZyBaHHSI OCTAaHHIX TMOBHHHO TIOCTaBUTH TMOTEPIUIY CTOPOHY HE B TE
MIOJIO’KEHHS, B IKOMY BOHA nepedyBaia Mpu yKJIaaeHHsS JO0TOBOPY, a B TIOJIOKEHHS,
SKOro BOHa npuzadana O, ikOu 10roBip OyB BUKOHAHHUM HAJICKHUM YHHOM ..

Cmutara (miepejaHHs) HEYCTOMKHM 1 BIJIIIKOYBaHHS 30MTKIB HE 3BUIBHSIOTH
OOpIKHUKA BiJ BUKOHAHHS 3000B'A3aHHS B HATypl, SKIIO IHIIE HE BCTAHOBJIEHO

3akoHOM a00 joroBopom (4. 1 cr. 622 11K Ykpainn) [36, ¢.36].
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Cnin Takox 3rajaTd Mpo BcTaHoBieH1 ctatTeto 625 K VYkpainu 3axomau
BIJIOBIIATHOCTI 32 MOPYLIECHHS TPOIIOBOr0 3000B’si3aHHA. Tak, 3a MOpyIIeHHs
TPOIIOBOTO 3000B’sI3aHHSI BCTAHOBJIEHO CIUIATy TPHOX IMPOLEHHTIB PIYHUX BiJ
MIPOCTPOYEHOI CyMH, CIUIaTy IPOIIOBOr0 OOPTy 3 ypaxyBaHHSM 1HIEKCY 1HQIIAIIIT.
3a3HaueMo, IO TPHU BIJACOTKH PIYHUX CTATYIOThCS 3 OOpXKIAHHMKA y pas3l He
BCTAHOBJICHHS B JJOTOBOP1 a00 3aKOH1 MOXJIMBOCTI CTSTHEHHS! HEYCTOUKH.

[Tix 3aBmaTkoM — arrha — y Kraci4HOMY pUMCBKOMY IIpaBi Maiacs Ha yBasi
IIEBHA CyMa rpoueid abdo 1HII NpeIMETH, sKI HaJaBaMCid HA MIATBEPIKEHHS
BCTAHOBJICHHS (CKpiTUIeHHS) 3000B’3aHHs KYIIBII-IIPOJIAXKy (arrha
confirmatoria), 3 Ti€l0 yMOBOIO, IO MOKYIEIb HE 3MOXKE «BUTpPEOyBaTH» IIeH
npeMeT y BUTIAJAKY HeBUKOHAHHS 3000B’s13aHHs [38, C. 264].

[IpaBoBuii 3MICT 3aBOAaTKy SK TapaHTIMHOTO 3aco0y BHUKOHAHHS
3000B’s13aHHS Y Cy4YaCHOMY PO3YMiHHI 3’SIBUBCSI Yy MEPIOJ] TaK 3BAHOIO «TPEKO-
PUMCBHKOT0» IpaBa, KOJU MPOJAaBEllb OTPUMYBaB MpPaBO yTPUMATH 3aBJATOK Y
BUIAJIKY OJHOCTOPOHHBOI BIJIMOBH TOKYIIS BiJ KYyHiBJl, a MOKYNElb MIr
CTSATHYTH 3aBAATOK Y MOABIHHOMY PO3MIpI.

Sxmo He Oyne BCTAHOBJICHO, IO CyMa, CIUTAY€Ha B PaXyHOK HAJICKHUX 13
OOp KHUKA TIIATeXiB, € 3aBJATKOM, BOHA BBakaeThcs aBaHcoM (4. 2 cr. 570 1IK
VYkpainn). Haragaemo, aBaHc - 11e TIeBHAa cyMma rpoiieH, Ky OOp>KHUK Tiepenae
KPEIUTOPOBI B paXyHOK MallOyTHIX MmyaTexiB. JIOCUTh 4aCTO Ha MPAKTUIIl CTOPOHU
YKJIaJal0Th MONEpPeNHi J0roBip, 3a SKUM OOpXKHHUK IEpeAae KpPeauTOpoBi B
paxyHOK MaiOyTHIX IUIaTeXiB IEBHY TpOIIOBY CyMy, aje B MalOyTHbOMY
OCHOBHHI NOTOBIp Tak i He ykiangae. CyaoBa MpakTHKa i€ MUITXOM BH3HAHHS
TaKol CIUIAYEHOi CyMH aBaHCOM, OCKUIbKM OCHOBHHUM JOroBip Tak 1 He OyB
ykinanaennii (mocranoBa BCY Bim 23.07.18 p., €IPCP, peectp. Ne 75690039).
3rigHo 31 cr. 547 1IK yroaa npo 3aBaaTok (JoroBip ado po3nucka) MOBUHHA OyTH
yKJIaJeHa y nmucbMoBii ¢opmi. B yroal HeoOXimHO 4YITKO 3a3HAUMTH: Cyma, IO
NEPEAETbCSI B PaXyHOK IIJIATEXKIB, SIKI HAJIEXKaThb 3a JOTOBOPOM, € 3aBAATKOM.
[Hakmie 1 cyMa BBa)KA€THCSI aBAaHCOM 1 MIJUISITa€ OBEPHEHHIO 0c001, siIka BUaia

Horo.
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Ax BuzHaveHo cT. 571 1K, skio OOp>KHUK HE BUKOHA€E CBOi 3000B's3aHHS,
3aBIaTOK 3AJHINAETbCS y KpeauTopa. SKIo > MOpyUIeHHS 3000B'si3aHHS
BIIOYZEThCSI 3 BUHH KpPEOUTOpa, TO BiH 3000B'I3aHUN MOBEPHYTH OOPKHHUKOBI
3aBJATOK y TMOJBIHHOMY po3Mmipi. Y pa3l TOpUINUHEHHS 3000B's3aHHSA,
3a0e3MeYeHOr0 3aBAaTKOM, J0 MOYaTKy HOro BUKOHAHHS a00 B pa3i HEMOXKIMBOCTI
HOT0 BUKOHAHHS 3aBJATOK MiJIATrae MOBEPHEHHIO.

Kpenutop, sxuii mpaBOMIpHO BOJOMIE€ PIUYI0, IO MiJJIsIrae mnepenadi
OOp>KHUKOBI a00 0c001, 3a3HaUEHI OOP’)KHUKOM, Y pa3l HEBUKOHAHHS HUM Y CTPOK
3000B's13aHHS 3 OIUIATH 1Ii€i pedl abo BIIIIKOAYBaHHS KPEIUTOPOBI MOB'SI3aHUX 13
HEI0 BUTpAT Ta IHIIKMX 30WUTKIB, Ma€ MPaBO YTPUMYBATH ii y ceOe 1O BUKOHAHHS
OopxHrKOM 3000B's13aHHs (4. 1 cr. 594 K Vkpainu). Hanpukmnan, miapsaHuK,
KUl BUKOHAB 3aMOBJICHHS, aJié HE OTPUMAaB OIUIATy, YTPUMYE y cebe 3poOieHy
HUM pi4 I0TH, JOKH 3aMOBHHK HE PO3PAXYETHCS 3 HUM.

[Tonoxenust cr. 625 UK Ykpainu mommprorThess Ha YCl BHIU TPOIIOBUX
3000B’s13aHb B HE3AJIEXKHOCTI BIJl MPUPOJU iX BUHMKHEHHS Ha MIJCTaBl JOTOBOPY
abo JeTiKTY,

Hopmamu wactuau 2 crarti 625 LK VYkpainu BuzHadeHo, 1mo OOpPKHUK,
KU TPOCTPOYMB BUKOHAHHS TPOIIOBOTO 3000B'SI3aHHS, HA BUMOTY KPEAUTOpA
3000B'I3aHUI CIUIATUTH CyMy OOpry 3 ypaxyBaHHSIM BCTAHOBJIEHOTO 1HIEKCY
1HGAUII 32 BeChb Yac MPOCTPOYEHHS, a TAaKOXK TPU NPOLEHTU PIYHUX Bij
MPOCTPOUEHOT CYMHU, SIKIIO 1HIIMA pO3Mip MPOLIEHTIB HE BCTAHOBJIEHUI JOrOBOPOM
a00 3aKOHOM.

Bonanouac ct. 509 [IK VYkpainu BU3Haue€HO, 10 3000B’sI3aHHSIM €
MIPaBOBITHOIICHHS, B SIKOMY OJHa CTOpOHa (OOp>KHUK) 3000B's3aHAa BUYMHUTH Ha
KOPHUCTh JPYroi CTOpOHU (KpeauTopa) MEeBHY Ait0 (MepenaTd MaiHO, BUKOHATH
po0oTy, HAaATU MOCTYTY, CIUIATUTU TPOII TOIIO0) a00 YTPUMATHCS BiJ BUMHEHHS
neBHOi [ii (HeraTMBHE 3000B’si3aHHS), a KPEIUTOp Ma€ MpaBO BUMAaraTtu Bif
OOpKHHKA BUKOHAHHS HOro 00oB's3ky [3].

[Ipu boMy mifCTaBM JJIi BUHUKHEHHS! 3000B’s13aHb BU3HaueH1 y cT. 11 1K

VYkpaiHu Ta € HACTYmHUMH: JOTOBOPHM Ta IHIII [PaBOYMHU; CTBOPEHHSA
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JiTepaTypHUX, XYIOXKHIX  TBOpIB, BHUHAXOJIB Ta IHIIMX PE3yJIbTATIB
IHTENIEKTyaJIbHO1, TBOPYOi MJiSUTBHOCTI; 3aBlaHHs MaWHOBOi (MaTepianbHOi) Ta
MOpaIbHOI IIKOIU 1HIIIH 0cO01; 1HII IOpUANYHI (HaKTH.

TakuM YMHOM 3aKOHOJIaBEllb Yy 3a3HAYCHIM BHUIE HOPMI 3aKOHY YITKO
BU3HAYMB 3aBJIaHHs MaiHOBOI (MaTepiaibHOi) Ta MOpPAJBHOI MIKOAW 1HIIIN
0c001 (IeTIKT) K MiJACTaBy JjIsl 3000B’ I3aHHS.

[Ipote, icHyro4Ya cyJoBa MpaKTHKa HE JaBajia OJHO3HAYHOI BIAMOBiAI Ha
NUTAaHHSA 3aCTOCYBAaHHsS  BIANOBIJAIBHOCTI  OOp)KHUKA, SIKUA TMPOCTPOUYUB
BUKOHAHHS TPOIIOBOIO 3000B’S3aHHS, SKE€ BUHHUKIO 3 HEBUKOHAHHS CYJOBOTO
pILIEHHS PO CTATHEHHS TPOIIOBUX KOIITIB.

Tak, nanpukian, Benuka Ilanata BepxoBuuit Cyn VYkpaiHum y CBOiH
nocraHoBi Big 16.05.2018 y crnpasi Ne 686/21962/15-11 BUCIIOBUBCS MPO T€, IIO
crarrero 625 LK VYkpainu BU3HaueHO 3arajbHl MpaBWia BIANOBLAAIBHOCTI 3a
MOPYIISHHS TPOIIIOBOTO 3000B’s13aHHS, i1 1S MOIIMPIOETHCS HA BC1 BUIU TPOIITOBUX
3000B’s3aHb, SKINO 1HIIE HE IMepeadadyeHo ChelialbHUMU HOpPMaMu, IO
PEryIIOI0Th CYCHIIbHI BIJHOCHHM 3 MPUBOAY BUHUKHEHHS, 3MIHU YU MPUIUHEHHS
OKpPEMHUX BHUIB 3000B’s13aHb. Jlis1 CTATTI MOMIUPIOETHCS HA TIOPYIIICHHS TPOIIIOBOTO
3000B’s13aHHS, K€ ICHYBAaJIO MiXK CTOpPOHaMHU JO yXBaJIeHHA pilieHHs cyny. [lpu
nboMy yactuHa 1’sta crarri 11 LK Vkpainu, B skiii i1eTbcs mpo Te, IO Y
BUITaJIKaX, BCTAHOBJICHUX aKTaMH IMBIJILHOTO 3aKOHOJABCTBA, IIMBIIBHI TIpaBa Ta
000B’SI3KM MOXXYTh BUHUKATH 3 PIIIEHHS CY/y, HE Jla€ MiJICTaB IJig 3aCTOCYBaHHSI
nosioxkeHb cTaTTi 625 1K Ykpaiau y pasi HasBHOCTI MK CTOPOHAMU JIETIKTHUX, a
HE  3000B’d3aJbHUX  MPABOBIJHOCUH.3  pIIIEHHS Cydy  3000B’s3alibHI
IIPAaBOBITHOCMHU HE BHHHUKAIOTH, OCKIJILKM BOHHM BHHHUKAIOTHh 3 aKTiB IUBLIHLHOTO
3aKOHOJIaBCTBa, MO Mo ¥ 3a3HadeHo B ctarTi 11 1K VYkpaiawm, amke pimeHHs
Cyay JIMIIIE MiATBEP/KYE HASBHICTh YM BIACYTHICTH NMPABOBIIHOCHH 1 BHOCUTH Y
HUX SICHICTb Ta BU3HaueHicTh [10].

VY cnpagi, cy/10Be pillIeHHS Yy SIKiH aHAMI3yeThCs, 0co0a 3BEpHYJIACh 0 Cy1y

13 TI0O30BOM TMPO CTSATHEHHS 1HQUSIAHUX BTpaT 1 3 % pIUYHUX 32 HECBOEYAaCHE



47

BUKOHAHHSI BUPOKY B YaCTHHI CTATHEHHS 3 BifnoBijgaya Ha i kopucts 770 000 rpH
maTepianpHuX 30uTKiB Ta 10 000 rpH BiAIIKOAYBAaHHS MOPAIBHOI IIKOIH.

Pimennsm cyay nepiroi iHCTaHIi MO30BHI BUMOTH OyII0 3370BOJICHO.

3a3HaueHe CYJI0BE PIIIEHHS alesAIIHHIM CYJIOM 3aJIMIICHO 0e3 3MiHH.

[Ipote, Taki pileHHST OCKAPKEHO BIAMOBITAYeM y KacalllitHOMY MOPSAKY 3
TUX TIJCTaB, 10 MDK HHUM 1 TMOTepHiior (Mmo3uBaueM) 3000B’SI3aJIbHUX
NPAaBOBIIHOCHH HE ICHYBaJlo, JOTOBIp MO3UKM KOINTIB BOHM HE YKJIQJalu.
Ockuibkn  mnpunucu  cratti 625 1K VYkpainu perynoroTh 3000B's3a/bHI
MIPaBOBITHOCHHH Ta MOIIMUPIOIOTHCS HA MOPYLIEHHS TPOIIOBOTO 3000B'I3aHHS, IKE
ICHYBaJIO MK CTOPOHAMH JI0 YXBAaJICHHS PIIICHHS Cyay (AOTOBipHE 3000B'I3aHHA),
Il TPUIKCH, Ha JyMKY BIJANOBiJIaya, HE 3aCTOCOBYIOTBCS JO CIIPHUX
MIPaBOBITHOCHH, SIKI BUHUKJIM 3 HEJIOTOBIPHOTO 3000B's13aHHS (IETIKTY).

[lepernanatoun cnpaBy Bemuka Ilanara He mnorogunace 13 MO3ULIEO
CKapKHUKa (BIMOBIa4a) Ta 3a3HAYMIIA TAKeE.

3aBgaHHs MalHOBOI (MaTepiayibHOiI) 1 MOpPaJbHOI IIKOJAW MOPOIKYE
3000B's13aHHST MK 0CO00I0, sIKa TaKy IIKOAY 3aBjalia, Ta MOTEPIIIO 0CO0O0IO.
3anexHo BiJ 3MICTY Takoro 3000B'i3aHHS BOHO MOXKe OYTH TpOIIOBUM abo
HETPOIIIOBHM.

3a 3mictom crateit 524, 533-5351625 1K  VYkpainu rpomoBum €
3000B's13aHHSI, BUPAKEHE y TPOILIOBUX OJWHUILIX (HAI[IOHAJIBHIN BaIOTI YKpaiHu
YH Y TPOIIOBOMY €KBIBaJIECHTI 3000B'sI3aHHSI, BUPAKEHOTO B 1HO3EMHII BaIIOT1), 1110
nepenadayae 000B'SI30K OOPIKHMKA CIUIATUTU TPOII HA KOPUCTh KPEAUTOpa, KU
Ma€e TMpaBO BUMAaraTu BiJg OOpKHMKAa BUKOHAHHA UbHOTO 000B's13Ky. ToOTO,
TPOIIOBUM € Oyab-sike 3000B'sI3aHHSA, B SAKOMY TPaBO KpEAUTOpa BUMAraTv BiJl
OOp KHHMKA CIJIATH KOIIITIB KOPECTIOHIY€E 000B'SI30K OOPKHUKA 3 TAKOT CTUIATH.

3 anamizy HopM cT. 625 IIK Vkpainu BumimBae, 1m0 y BKa3zaHIA CTaTTI
BU3HAYCHI 3arajbHl MpaBWia BIAMOBIAAIBHOCTI 3a MOPYIIEHHS Oyab-SKOTO
I'POIIOBOTO 3000B'sI3aHHS HE3AJIEKHO BiJl MiJCTaB MOro BUHUKHEHHS (JIOTOBIP YU

nemikt). ToOTo, mpumucH Ii€i CTaTTI MOIIMPIOIOTHCS HA BCl BUJAM T'POIIOBUX
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3000B's13aHb, SIKIIO 1HIIE HE Mepe10auyeHo JOrOBOPOM a0o CcrellalbHUMH HOpMaMu
3aKOHY, SIKHI PEryJIo€e, 30KpeMa, OKpeMi BUIU 3000B's13aHb.

Takum ynHom Benuka Ilamata BepxoBunoro Cyay BiacTynuia BiJ CTanoi
MpaBOBOI MO3MIIIi, sIKa MOJsirajia y TOMY, IO MPaBOBIIHOCUHU, 10 BUHUKAIOTH 3
MIPUBOIY BUKOHAHHS CYJOBHUX pillieHb, BpeTyiboBaHi 3akoHOM Ykpaiam «IIpo
BUKOHABYE IMPOBAKEHHS», 1 10 HUX HE MOXYTh 3aCTOCOBYBATHUCA HOPMH, IO
nepea0avaroTh MUBIIBLHY-TPABOBY BIAMOBINATBHICTh 32 HEBUKOHAHHS TPOIIOBOTO
3000B's13aHHs (ctarts 625 LK VYkpainm) ta y Tomy, mo mis crarri 625 LK
VYKpaiHu MOMMPIOETHCS HA TOPYIICHHSI TPOIIOBOIO 3000B'sI3aHHS, SIKE€ 1CHYBAJIO
MK CTOpPOHAaMHU J0 yXBAJICHHs pIIIEHHSA CyAay, a yacTuHa m'sta crarti 11 LK
VYkpainu He Ja€ MiACTaB JyIsl 3aCTOCYBaHHS MoJiokeHb cTaTTi 625 11K Vkpainu y
pa3i HasIBHOCT1 MK CTOPOHAMH JISTIKTHUX, a HE 3000B's13a1bHUX MMPABOBITHOCHH.

Kpenutop Bosiozie mpaBoM: yTpUMyBaTH y ceOe pid, MPUYOMY HE3aJIEKHO
BiJl TOTO, Y4 € TpsiMa BKa3iBKa Ha Take IPaBO B JOTOBOPI, YKIAJACHOMY MIXK
OOP)KHUKOM 1 KPEAUTOPOM; 3aJ0BOJIBHUTH CBOi BUMOTH 3a PaxyHOK BapTOCTI
yTpUMYBaAHOI pedi (IoKIaaHie quB. HIK4Ye). 3rigHo 31 ¢T. 595 1K kpenurtop, 1o
yTpumye y cebe pid, 3000B'si3aHUI: HErailHO TMOBIJIOMUTH OOpXKHHKA TIPO
yTpUMaHHS pedi, 10 HaJIeKUTh HWoMy. DopMa Takoro TMOBIIOMJICHHS HE
BCTAHOBJICHA, TOMY HOTO MO’KHA HAMNpPaBUTH OOPKHUKOBI PEKOMEHIOBAaHUM
JIUCTOM 3 OITMCOM BKJIAJICHHS a00 IOCTaBUTH OCOOMCTO; BXKUBATH BCIX HEOOXITHUX
3aX0/1iB 31 30epeKEeHHS] YTPUMYBAHOI peyl, OXOPOHSTH ii Ta MIKJIyBaTUCS NPO HEi.
AJKe KpeauTop BIAMOBIMAE 3a BTpaTy, NCyBaHHSA a00 TOIIKOJDKEHHS pedi; He
KOPHUCTYBATHCS PiUdI0, IKY YTPUMYE.

Otrxe, Oyno TmpoaHAII30BAaHO yHIBEPCAIbHI Ta JIOTOBIPHI  3aXOAH
BIJIMOBIIAJILHOCT] Y MUBIILHOMY TIpaBil. 3a3HAYMMO, 1[0 YUHHUM 3aKOHOJIaBCTBOM
VYkpainu nepeabaueHa IMBLILHO-MPABOBA BIANOBIAANBHICTh, SKa IMOJSTae Y
BIAIIKOMyBaHHI 30WUTKIB 3aBAaHUX B pE3yJbTaTi MOPYIIEHHS IMBUIBHUX
3000B’s13aHb a00 BIAIIKOAYBaHHS MOPAIbHOI IIKOAM, 3alOdIsSSHOI BHACIIIOK

MOPpYHWICHHA IIpaB JIIOAWHH, BaCTOC}/BaHHi pas3oBOro rpomoBOIr0 CTATHCHHA 3a
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HEMpaBOMIpPHE BUKOPHUCTAaHHS OO€KTa IMpaBa IHTEJIEKTyaJbHOI BJIACHOCTI, CILJIATI

HEYCTOMKH Ta BTpaTi 3aBAATKY.
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BUCHOBKH TA ITPOITO3UIIII

Y  BunmyckHiii kBamiikamiiiHii  poOOTi Oyn0 MPOBEAEHO — aHAai3
HOPMATUBHUX JIOKYMEHTIB 1 JOKTPUHAIBHHUX JDKEpeNl WIOJA0 JIOCHIIKYBaHOT
TEMaTUKH BIAMOBIIATBLHOCTI 3a TOPYIICHHS 3000B’S3aHb, IO Jaj0 3MOTY
c(hopMyITFOBATH TaKi BUCHOBKHU:

1. Y3aranbHIOI0YH TOKTPUHAIBHI Ta 3aKOHOJAaBY1 BU3HAYCHHSI TIOHATTS OYI10
BUCTaHOBJICHO, IO IMBUILHO-TIPABOBA BIJMOBIAAIBHICTh — 1€ CAMOCTIMHUN BH]
IOPUJUYHOI  BIAMOBINANBHOCTI, SKUA B CBOIO 4Yepry MOXKE TMOJsIratu Yy
3aCTOCYBaHHI MPHUMYCY [0 TMPABOMOPYIIHUKA MUIAXOM MO030aBJICHHIM 0co0u
MeBHUX OJiar Ta/abo MOKJIaJAeHHS HAa HHOTO 00OB’SI3KIB MaiiHOBOT'O XapaKTepy.

BcranoBinieHo, 1110 HKUBUIBHO-TIPABOBIN BiAMOBIIAILHOCTI IPUTaAMaHH1 JesKi
O0COOJMBOCTI, a caMe IMBUIBHO-MPABOBA BIJMOBIAAIBHICTh: 3aCHOBaHA Ha
npe3yMilii BUHYBaTOCTI OCOOHM; € BIANOBIAAIBHICTIO OOp)KHUKA Tiepen
KpEIUTOPOM; HAacTa€ y pa3l HEBUKOHAHHS a00 HEHAJeKHOTO BUKOHAHHS
IUBUILHUX OOOB’S3KIB;, HACTA€ JIMIIEC 3a MOPYIIECHHS, 10 CIPUUYUHWIO IIKOAY; €
MalHOBOIO; Ma€ KOMIICHCAIIHUI xapakTep. [{nBiIbHO-TIpaBOBa BiAMOBIIATBHICTD
0a3yeThCs Ha IOTOBIPHUX Ta HEJOTOBIPHUX Ii/ICTaBaX.

2. 3’sicoBaHO, IO OCOOJIMBICTIO IMBUIBHO-TIPABOBOi BIAMOBIAAIBHOCTI €
MOXIJIMBICTh ~ JAOOPOBUIBHOIO  BUKOHAHHSA  MPABOMOPYUIHUKOM  3aXO[IB
BIIMOBIJATBHOCTI ©€3 3aCTOCYBaHHA [0 HBOTO TMPUMYCYy. 3a3HAYUMO, IO
Jep’KaBHUM TMPUMYC 3aCTOCOBYIOTh Yy pa3l BUHHKHEHHS KOH(IIIKTY MIX
YYaCHUKaMHU UMBUIBHUX TPABOBIHOCHH.

3. Buokpemnieno (yHKIIT UBUIBHO-TIPABOBOI BIAMOBIJATBHOCTI, & CaMe:
KOMIICHCAIlIfHA — TIOJNSTa€ 'y BITHOBJICHHI CTAHOBHWINA, SIKAA ICHYBaB JI0
MOpYIIEHHSI Cy0 €KTUBHOTO MpaBa, a SIKIIO 1€ HEMOXJIHMBO, TO 3aCTOCOBYETHCS
rpoiioBe a0o 1HIIE BIANIKOAYBAaHHS TaKOi IIKOJW; MPEBEHTUBHA — CIPSIMOBaHA Ha
NOMEPE/KEHHsT [UBUILHO-TIPABOBUX MOPYIIEHbh B MaillOyTHhOMY, SIK 3 OOKYy

MPaBOIOPYIIIHUKA, TaK 1 IHIIMX YYACHUKIB IIUBIILHUX MPABOBIAHOCHH.
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4. BusiBIeHO OCHOBHI ITiJICTaBU BIAMOBIAAIBHOCTI — I1€ IPOTHUIPABHI I 4U
Oe3MisIbHICTh Cy0’ €KTa; HACTAHHA IIKIAJUBOTO Pe3yJabTaTy BiJ TAaKOi MOBEIIHKU
(WKOMM); TPUYMHHO-HACTIAKOBUN 3B’SI30K MK TPOTHUIIPABHOIO MOBEIAIHKOIO 1
3aBJIAHHOIO IIKOJI0I0; BUHA 0COOU B HACTaHHI HECTIPUATIMBUX HACIIJIKIB.

5. BcranoBneHno, 10 MiACTaBaMH 3BUIBHEHHS BiJl IMBUIBHO-TIPABOBOT
BI/IMOBIJAIBHOCTI BHACIIIIOK HEMOXIMBOCTI BUKOHAHHS 3000B’s3aHHS €: TIPOBUHA
KpeauTopa; HermepeOOpHa CHila; BUITAJOK; 1HIN OOCTaBUHH, IO CHPUYUHSIIOTH
HEMOXXJIUBICTh BHUKOHAHHS 3000B'S3aHHSA, SKIIO BOHW BUHUKJIM HE 3 BHUHHU
oopxxHuka. HemepebopHa cuia — HaJa3BUYailHA, HEBIIBOPOTHA 3a JAHUX YMOB
MOJIisI, MO0 y PEe3yNbTaTi CBOIX BJIACTHBOCTEH POOWUTH HEMOXKJIMBHM BHKOHAHHS
3000B’s13aHHA. BoHa Moxe OyTH TMOMAIEI0 MPUPOJHOTO ab0 K COLIATBLHOTO
XapakTepy.

6. OOrpyHTOBaHO YHIBEpCaJIbHI Ta JIOTOBIpHI 3aXOIM BIAMOBITAIBHOCTI Y
UBUILHOMY TipaBi. [0 yHIBepcalbHMX 3aXOJiB BiJIMOBIIAILHOCTI BiIHOCUTHCS
BIJILIKOAYBaHHS IIKOAM (MaTepiajbHOI Ta MOPAJbHOI) 3aBJaHOI B pe3yibTaTl
MOPYILICHHS I[MBUIBHUX 3000B’s3aHb, 3aCTOCYBaHHS Pa30BOTO TPOIIOBOTO
CTSTHEHHS 3a HEMpPaBOMIPHE BHKOPUCTAHHS OO0’€KTa TMpaBa I1HTEIEKTYaJbHOT
BJIACHOCTI. B 10TOBIpHI 3aX0/AM BIAMOBIJANIBHOCTI BKJIIOYAIOTh CIUIATY HEYCTOWKHU
(rpoiroBy cymy abo iHIIEe MaitHO, siKi OOPXKHHUK MOBUHEH NEpelaTh KPEAUTOPOB1 y
pa3i NopyIlIeHHsS] OOPKHUKOM 3000B’sA3aHHs), AKa MOxe Oyt y ¢opmi mTpady uu
MeHl, 3a TOPYIICHHS TPOIIOBOTO 3000B’S3aHHS BCTAHOBJICHO CIUIATy TPHOX
MPOILICHHTIB PIYHUX BIJ TPOCTPOUYEHOI CYMH, CIUIaTy TPOIIOBOro Oopry 3
ypaxyBaHHSAM 1HIEKCY 1HQUIALIT, a TaKOX BTpaTy 3aBAATKY, I'POIIOBOi CyMH, SIKa
3ITMIIAETHCS Y KPEIUTOPA Y pa3i MOPYIICHHs 30008’ 13aHHS 3 BUHU OOPIKHHKA.

Po3pobneno mpomoswmiii Ta peKoMeHJalli 3 YAOCKOHAJICHHS AaKTiB
[IUBLILHOTO 3aKOHOJABCTBA, 1[0 PETYJIIOIOThH IIUBLILHO-TIPABOBY BiJIMOBIAAIBHICTD
3a MOPYIIEHHS JOTOBIPHUX 3000B’s13aHb, a CaMe:

— nomatu Ao ctarri 611 LluBiabHOro Kojekcy VYKpaiHM YacTUHY TpPETHO

BUKJIABIIIU 11 B HACTYITHIM peIaKiii: «IMBUILHO-TIPABOBA BiAMOBIIATBHICT —

1€ CAMOCTIMHWNA BHUJ IOPUIWYHOI BIAMOBIJATHHOCTI, SKUW TIOJATAE Yy
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3aCTOCYBaHHI JIEPKABHOTO TNPUMYCY JI0 MPABOMOPYIIHUKA MUIIXOM
m030aBJIeHHS 0COOM MEBHUX OJIar Ta TATHE 3a COOOI0 HACTAHHS HEBUT1IHHUX
HACJIIJIKIB MaifHOBOTO XapakTepy, 10 MOKIAAAI0ThC Ha 0CO0Y, SIKa BUMHUIIA
MBUIbHE TPABOMOPYILIECHHS, HE BUKOHAJa YK HEHAJIEKHO BHUKOHaJa
3000B’si3aHHS  a00 TMOCATHYJa Ha aOCOJMIOTHI MaWHOBI YW OCOOHCTI
HEMaiHOBI ITpaBa uu OJ1ara HIIMX 0C10».

— gojmat g0 vactuHd mepmoi ctatti 611 IluBinbHOrO Komekcy Ykpainu
MYHKT 5 TaKOTO 3MICTY: «BTpaTa 3aBAaTKy».

— BHECTH 3MiHM A0 4acTuHM mnepiioi crarti 230 [NocnomapchbKoro koaekcy
VYkpainu, BUKiaBIy ii B Takiid penakuii: «lltpapuumu cankmismMu y npbomy
Konekci BU3HAIOTBCS TOCHOJAPCHKI CAHKIT Yy BUIJISAI TPOIIOBOI CyMHU
(wrrpad, meHs), SKYy YYACHUK TOCHOJAPCHKUX BITHOCHH 3000B'I3aHUI
CIUIATHTH y pa3i MOPYIICHHS HUM TMPaBWI 3IIHCHEHHS TOCIOAAPCHKOI
JUSITBHOCTI, HEBUKOHAHHS a00 HEHAJIEKHOTO BUKOHAHHS TOCIOJAPCHKOTO

3000B's13aHHAY.
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