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BCTYII

AKTyaJabHiCTh TeMH. B yMOBax ChOTOACHHS aKTHBHO pPO3BHBAIOTHCS
NOPABOBIAHOCUHU BITYM3HSHUX CYO’€KTIB TOCIOAAPIOBAHHS 3 1HO3EMHUMU
komnaHiiMu. Lle, B cBOIO dYepry, HEMHHYYE CHOPHUYMHSAE MOSIBY CIOPIB MDK iX
cy0’exktaMu. 3Bakaloud Ha 1€, CTOpOHaM JIOTOBOpY Tpeba 3abe3neuyuTH
e(eKTUBHUN MPaBOBHI 3axXHCT CBOIX 3aKOHHMX HIpaB Ta iHTepeciB. s
1HO3EeMHOT0 iHBECTOpa, KWl HE 3HAMOMHUU 3 OCOOTMBOCTSMHU TPABOBOI CHCTEMHU
TIET UM 1HILIOT KpaiHW, BaXKJIMBUM MUTAHHSAM € 3pO3YMUIICTh Ta Mepen0auyBaHICTh
MEXaHi3My BUpIIIeHHS cropiB. OJHUM 13 CIOCOOIB BUPIIMICHHS CHOPIB € PO3IJIsij
CYyINepeyoK B MDKHAPOJHOMY KOMEPLIHHOMY apOITpakHOMY CY/Ii.

[le#t iHCTUTYT € HAA3BUYAMHO 3PYYHUM IHCTPYMEHTOM TEpEeAyCiM IS
013HeCy, OCKUTBKHM apOiTpakHE PIIICHHS MOXKe OYTHU MPUBEJEHO /0 BUKOHAHHS Y
nonan 150 kpainax cBiTy. I[lpouenypa po3risiagy KOMEpPIIHHUX CHOpIB B
MDKHapOJIHUX apOITpaKHUX YCTaHOBaX HaIllpaBjieHa MepeayciM Ha 3a0e3nedeHHs
ix omeparuBHOTO BHpimieHHSI. KpiM TOro, MbKHApOJIHUN KOMEpILIiHHUN apOiTpak
CTBOPIOE JII€BY aIbTEPHATUBY JIEP)KABHUM Cy/1aM Ta 0e3 KO0 HEMOKJIMBO ySIBUTH
MOJIBIIINHA PO3BUTOK 30BHINTHBOSKOHOMIYHUX BITHOCHH.

3a ocTaHHI POKHM B HAI[IOHAJIbBHOMY 3aKOHOJIaBCTBI OyJM BHECEHI CYTTEBI
3MIHU JUIS CTIPUSHHS JiSUTbHOCTI MIKHAPOIHOTO KOMEPIIHHOTO apOiTpaxky. Pazom
3 TUM, Ha Hallly TyMKY, 3QJIMIIMIOCH P IpoOJieM Ta MPOraliiH IiJl Yac BU3HAHHSA
Ta MPUBEACHHS TaKUX PILICHb 10 BUKOHAHHS, 110 MOTpeOy€e BIOCKOHAJICHHS.

JlocnipKeHHsIM TaHOT TeMH 3aiiMaluch Taki BUCHI-TOpUCTH iKk: B.A. biryH
[24], O.M. T'onuapenko [27], T.I". 3axapuenko [29], B.B. Komapos [31], O.O. Kor
[32] C.A. Kysemenko [37], O.0. Ocwunenko [48], FO.JI. Ilputmka [53],
I'.€. Ilpycenko [56] Ta immr. OmHak iXHI JOCTIIKEHHS CTOCYIOTBCS OKPEMHX
aCTNEeKTIB BU3ZHAYCHHSI JOCIIIHKyBaHOi Temu. He3Baxaroun Ha mpoOIeMH] TUTaHHS,
SIKI BUHUKAIOTh Y TTPaBO3aCTOCOBHINM MPAKTHIII 1T Yac MPUBEIACHHS 10 BUKOHAHHS
pillleHb MDKHApOJHOTO KOMeEpILiifHOro apOiTpaxky, y Hayll HE BHCTadae

CUCTEMHUX JOCIIKEHD 100 HEOOXITHOCTI BAOCKOHAJIEHHS 3aKOHOIaBCTBA.
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Meta pociaigxeHHsi. 3’sCyBaTH OCOOJMBOCTI BH3HAHHS Ta BUKOHAHHS
pillIeHb MDKHApOJHHUX KOMEPLIMHMX apOIiTpaXHUX CyAIB Ta Ha OCHOBI
MIPOBEICHOIO MPABOBOIO AaHANI3y NPUUTH [0 BHCHOBKIB TEOPETUYHOTO 1
NPaKTUYHOTO XapakTepy IIOAO BIOCKOHAJICHHS 3aKOHOMABCTBA YKpaiHM 3aais
MOJIEpHI3allll 1HCTUTYTY €K3€KBaTypu pIIIEHb MDKHApOIHOTO KOMEPIIIHOro
apOiTpaxy.

3aBAaHHSl JIOCHIUKCHHS BH3HAUYAIOTHCS IIOCTABICHOIO METOK, 30KpeMa
OyJu TTOCTaBJICH1 TaKi:

- BU3HAYUTH MOHATTA Ta BUJIU apOITPaXKHUX PILLIEHb;

- 10oCIiauTH (OpMalibHI Ta 3MICTOBHI BUMOTH J10 apOITpaskHUX PIllIEHb;

- BU3HAYMTH I1ICTaBU BU3HAHHS apOITPAXKHUX PIIIEHb HEINCHUMU;

- PO3TIITHYTH MEXaHi3M MPUBEJCHHS 0 BUKOHAHHS DIllIEHb MIKHAPOIHUX
KOMEPIIIHUX apOITPa)KHUX CYIIB,;

- Ha OCHOBI TIPOBEJACHOTO aHaJI3y PO3POOUTH MPOMO3HUIIT 100
BJOCKOHAJICHHS MEXaHI3My BH3HAHHS Ta TMPUBEICHHS [0 BHUKOHAHHS PIIICHb
MDKHApOJIHUX KOMEPHIMHUX apOiTpaXHUX CYIIB, SKHM Tepea0adeHuil YUHHUM
3aKOHOJABCTBOM Y KpaiHU.

O06’€KTOM JOCJTiTKEHHS € CYCIUIbHI BITHOCHHHU, SKI BUHHKAIOThH IIiJI Yac
BHU3HAHHS Ta BUKOHAHHS PIIICHbh MIKHAPOIHUX KOMEPIIHHUX apOITpaKHUX CYIiB.

IIpeameToM nocaiakeHHsl € BU3HAHHS Ta BUKOHAHHS PIIIEeHbh MI>KHAPOTHUX
KOMEPIITHUX apOiTpa)KHUX CY/IIB.

Metoau nocaimkenHns. [Ipu npoBeeHHI JOCTIIKEHHS BUKOPUCTOBYBAJIHCh
3araJbHOHAYKOBI Ta CHEIiaIbHI METOJM HAyKOBOTO TIONIYKY, 30KpeMa, ICTOPHYHUN
METOJ, METOJI TEOPETUKO-TIPABOBOTO aHadi3y, (OpMaNbHO-IOTTYHUN, CUCTEMHO-
(GyHKITIOHAIBHAM, METOJ] y3aradbHEHHS, a TAaKOX I1HIII METOJW HayKOBOTO
JOCIIHKeHHSI. 32 TOMOMOTOI0 ICTOPHYHOTO METOY BIAJIOCS JOCTIANUTH PO3BUTOK 1
CTAaHOBJICHHSI I1HCTUTYTY €K3€KBaTypu pIlIEHb MIKHAPOJHOTO KOMEPIIHHOTO
apOiTpaxxy B YKpaiHi, a TaKoX 3MIHy MOT0O MPaBOBOr0 CTaTyCy B ICTOPUUYHOMY
acmekTi. MeTo TEeOpeTHKO-TIPaBOBOTO aHaJi3y 3aCTOCOBYBAaBCS 3 METOIO

BUBYCHHS HAyKOBUX TIO3UIIM Ta JAyMOK, a TaKOX HOPM BITYU3HSIHUX
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3aKOHOJABYUX aKTIB, PIIEHb CYy[iB Ta Yy3arajbHEHHS CYJOBOI MPAaKTHUKUA 100
MOpSIAKY Ta MPOUEAypH BHU3HAHHSA 1 BHUKOHAHHS pIIIEHb MDKHAPOIHUX
apOITpaXHUX CyIiB. Bynu BHSBIEHI NMPOTAJIMHU Ta CYNEPEYHOCTI Yy YHMHHOMY
3aKOHOJABCTBI, Yepe3 fAKI HaJeKHUM YMHOM HE BpEryJibOBaHUW MEXaHI3M
eK3eKBaTypu apOiTpakHHX pilieHb. [3 3acTocyBaHHSAM (OPMaTBLHO-JIOTTYHOTO
MeToy Oyja OmpalbOBaHA HayKoBa JITEpaTypa CTOCOBHO TEMH JOCIHIIKEHHS 1
aHalizyBajach MpPaKTHUKAa MEXaHi3My BH3HAHHS 1 MPUBEACHHS A0 BHUKOHAHHSA
pillieHb MIDKHApOJHUX apOITpakHUX CYIiB. CHCTEeMHO-(DYHKIIIOHANbHUNA METO]T
HAJIaB MOXKJIUBICTh JOCTITUTU MOHSITTS, BUAM T4 BUMOTH JI0 apOITpaKHUX PIIICHBD,
BUBYHUTH 1 JOCTIANTH TMPONEAYpPY iX BHU3HAHHS, a TAKOXX MiJCTABHU JJISi BH3HAHHSI
apOITpaXHUX pillleHb HEAIMCHUMU. 3a JIOMOMOrOK METOJY y3arajJlbHeHHsS OYIo
3BE/ICHO B €IMHE 11JIE BUMOTH, fK1 MepedadeHi A KOMEepIiHOro apOiTpaxHOro
pillIeHHs], 3BE€JICHO BC1 YMOBHU ISl BU3HAHHA 1 BUKOHAHHS apOITpaKHUX PillleHb, a
TAaKOX y3arajlbHEHO HEIOJIKM 3aKOHOJIaBCTBA IOAO PETYIIOBAaHHS MEXaHI3MY
€K3eKBaTypH pillleHb MIXKHAPOHOTO KOMEPIIIMHOTO apOiTpaxy.

HaykoBa HOBHM3HA JOCIHIKEHHS BUPAXKAETHCS TOJOBHUM YHUHOM Yy HOro
CHUCTEMHOCT1 3 TOYKH 30py KOMIUIEKCHOTO JOCIHIKEHHS MPOOJIEMHUX NHUTaHb
BHU3HAHHS Ta BUKOHAHHS PIIICHb MIKHAPOAHUX KOMEPIINHUX apOITpaKHUX CY/IIB,
SKI BHHHMKAIOTh Y TIPaBO3aCTOCOBHIN NpPaKTHIll, NOPIBHSIHHI HOPMATHUBHO —
NPABOBUX aKTIB 3 aKTyaJbHOIO MDKHAPOJHOIO TMPAKTUKOK Jisi BHUSBICHHS
HEJOJIKIB Ta NUIAXIB yIOCKOHAJICHHS YKPATHCHKOT'O 3aKOHO/IaBCTBA.

Jlesiki muTaHHS, SKI PO3TISAAIOTHCA Yy I BUMYCKHIM KBamiikaiiiHii
po0OTI OyJI0 BUKJIA/ICHO y HAYKOBIM CTATTI!

SApemuyk B.B. «lIpuBeneHHs m0 BHUKOHAHHS pIilleHb MDKHAPOJTHHUX
KOMEPIIHUN apOITpaXHUX Cy/iB», IO OMyOJiKOBaHA y 30IpHUKY HAyKOBUX
crateil «[{uBimpHE Ta KOMepIliiiHE MpaBo: BUKIWKHA choroAeHHs». K.: Kuis. Ha.
TOPT.-€KOH. YH-T, 2020.

IIpakTHYHA 3HAYEHHS Pe3YJabTATIB JOCIIIHPKCHHS MOJIATAE B TOMY, III0 BOHH

MOXYTh OyTHM BUKOPHUCTaHI MPU MIATOTOBII MPOMO3HUIII MO BHECEHHIO 3MIH 10
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3aKOHOJABCTBA IOAO BJOCKOHAJIEHHS MEXaHI3MYy MPaBOBOrO PpEryJIOBaHHS
IHCTUTYTY €K3€KBAaTYpH PillIeHb MIXKHAPOJIHUX KOMEPIIHHUIN apOITpaKHUX CY1B.
Crtpykrypa podoru. /lana BunyckHa kBamidikaliifHa podoTa CKIagaeThes 13
BCTYIY, JBOX PO3JUIIB MO JBa MIAPO3JUIN KOKHUW, BUCHOBKIB Ta MPOMO3MIIIH, a
TaKOX CIUCKY BUKOPUCTAaHUX JpKepes. 3arajibHuil o0csar poOoTH — 62 cTopiHKH,
OCHOBHO1 4acTUHU — 53 cTOpiHKU. CIIUCOK BUKOPUCTAHUX JIXKEPEN CKIATAEThCS 3

70 HaliMmeHyBaHb.



PO3JILI 1
TEOPETUKO-IPABOBA XAPAKTEPUCTHUKA PIIUEHD
MIKHAPO/THUX KOMEPLIMHUX APBITPAYKHUX CY/JIB

1.1 IlonsATTS Ta BUAM apOITPaKHMUX PillIeHb

B yMoBax chOrojieHHsI aKTUBHO PO3BUBAIOTHCS MPABOBITHOCHHU CYO’€KTIB
roCro/IaproBaHHs B YKpaiHi 3 iHO3eMHUMHU KOMMaHisIMU. PO3BUTOK MPaBOBIAHOCUH
B CBOIO 4epry HEMHUHYYE MOPOIKYE MOSIBY CIOPIB MK iX cy0’e€kTaMu. 3Baxarodu
Ha 1€ CTOPOHAM JOTOBOPY BXKJIHMBO 3a0e3MeunTH €()EeKTUBHUN MPABOBUH 3aXHCT
CBOIX 3aKOHHMX MpaB Ta iHTepeciB. OJHUM 13 CHOCOOIB € PO3TJsij CIOpPIB B
MDKHapOJHOMY KOMEPIIITHOMY apOiTpaXHOMY CYIl 3a pe3yibTaTaMH SKOTO
BUHOCHUTBCS apOITpakHe PIICHHS.

Ha mnouarky Hamoro mgOCHiKEHHS JIS MOro BCEOIYHOTO MPOBEIEHHS
HEOOXITHO BW3HAYMTH TMPABOBY CYTHICTb MDKHApOIHOTO  KOMEPIIHHOTO
apoiTpaxy.

B 3akoHOMaBCTBI OLIBIIIOCTI KpaiH IpaBoBa MpUpoaa apOITpaky BU3HAUCHA
SK QJIbTCPHATHBHUM CIIOCIO BHUPIIICHHS CIIOPIB, SKI BHHUKAIOTh IMEPEBAXKHO B
chepi EKOHOMIYHUX B3aEMOBITHOCHH MIXK CYO’€KTamMH JIOTOBOPY, B SKOMY
CTOPOHH BUKJIIOYWIN IOPUCTUKIIIIO IEPKAaBHUX CYAIB IIOA0 PO3TISAY MOKIUBOTO
copy. Omxe, apOiTpa’k Ma€ JJOTOBIpHY TMPUPOAY 1 WOro 3acCTOCYBaHHS
BU3HAYAETHCS HA po3cyjl cTopiH [27, ¢. 5].

['onoBHe 3aBmaHHA apOITpaKy TONATAE Yy BPETYJIIOBAaHHI CIOPY MIX
CTOpOHAMH. 3aBEpIIYEThCA apOITpakHE NPOBAIKEHHS BUHECEHHSIM PIIICHHS
apOITPaXXHOTO Cyy, Ke, K MMPABUIIO, € OCTATOYHUM 1 Ma€ 30008’ A3aIbHY IO JIJIS
CTOpIH.

OcTtaHHIM YacoM MDKHAPOJHUN KOMEPUIMHHWA 1HCTUTYHMIHHUN apOiTpax
HaOupae Bce OUIBIIOT MOMYJISIPHOCTI Ta CTAB MPOBIIHUM IHCTUTYTOM 3 BHUPIIICHHS
ciopiB B cdepi MDKHAPOAHOI TOPriBii. 3a JaHUMU OPUIAYHOI (ipMH

«White&Case» 90% BIICOTKIB ONMMTAHUX HUMHU IMPABHUKIB 3a3HAYWIIH, III0 caMe
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IHCTUTYLIMHUI apOiTpak ABISIETHCS HAMOUIbII OaKaHUM MEXaHI3MOM BHUPILICHHS
criopiB y cdepi MibkHapoaHoi komepiii. Haromicts, Tuibku 2% HOBIPSIIOTH
BUPIIICHHS CHIPHUX MUTaHb JACPKaBHUM CyJJOBUM opraHam [40].

EdexTuBHICTE MIKHAPOIHOTO KOMEpIIIMHOTO apOiTpaky 0OyMOBIIEHA MepIl
3a Bce pOo3pOOJIEHOI0 CUCTEMOIO BU3HAHHS Ta BUKOHAHHS apOITpa)KHUX pillIEHb, a
TaKOX X ocTaTouHicTIO [28].

Cucrema BU3HaHHS Ta BUKOHAHHS apOITPaXHUX PINICHb TapaHTye, IO
apOiTpakHe pIlIeHHS, SK€ BHUHOCUTBCS IO CHOpaBl MOXe OyTH NPUMYCOBO
BukoHaHe y 160 kpainax cBity. Ilpu nbpoMy OAHIEIO 13 CTOPIH B CHOpPI MOXeE
BUCTYIIATH HaBITh JepKaBa, MPOTE 32 YMOBHU, IO CHip Ma€ MPUBATHOIPABOBHIA
XapakTep, a APyror CTOPOHOIO 00OB'SI3KOBO Mae OyTH 0coba MPUBATHOTO MPaBa.

Taka epexkTUBHICTh Ta AIEBICTH MIKHAPOAHOTO KOMEPIIHHOTO apOiTpaxy
0o0yMOBJICHa CHCTEMOIO0 MDKHApOJHO-TIPABOBUX akKkTiB. B mepmy depry 1e
Kongennis OOH «IIpo Bu3HaHHS Ta BUKOHAHHS 1HO3EMHHUX apOITpaKHUX
pireHby, npuitasara 8 Heio-Hopky B 1958 pori (nani — Hero-Mopkcbka KOHBEHIIs)
[6]. do miei Komusenmii npuemnasoch 160 kpaiH, sKi IMIUIEMEHTyBaad ii
MOJIOKEHHSI Ta 3000B’s3aJIMCh CTBOPUTH MEXaHI3M BU3HAHHS U BUKOHAHHS
apOITpaXXHUX PIlICHb Ha PiBHI HAIlIOHAJBLHOTO 3aKOHOJABCTBA. Ha Hamry aymky,
e poOUTh PIMICHHS MDKHAPOIHOTO KOMEPIIHHOTO apOiTpaxy € HauOUThII
MI00aTbHUM MDKHAPOJHUM MEXaHI3MOM 3aXMCTy IIpaB Ta IHTEpPECiB CTOpPiH
MDKHApOJIHUX BiMHOCWMH. Hampukmianm, /uisi BU3HAHHS 1 IPUBEACHHS 10 BUKOHAHHS
pIlIEHHS 1HO3€MHOTO JEP>KaBHOTO CYAy TAKOTO0 MEXaHI3My He mepeadadeHo.

[Ile onHi€l0 BaXJIUBOI TMEPEBArol0 MDKHAPOIHOTO  KOMEPIIHHOTO
apOiTpaxxy € Te, 10 BUHECEHE apOITpaKHE PIIEHHS HE MOXKE MEPEerysiIaTucCh 1Mo
CyTi Ta € ocTaTOYHHUM. SIK TpaBuio, apOITpa)kH1 PIlICHHS HE MEPETSIAI0THCS B
anesIiiHOMY YM KacalliiHOMY Topsaaky. HaToMicTh OCKapKUTH iX MOYKHA JIHIIIE 3
giTko BHU3HaueHHX Hpro-MOpKCHKOIO —KOHBEHIli€l0 TijcTaB. bBesmepeuHo,
OCTaTOYHICTh apOITPAXKHOTO PINIEHHS 3HAYHO MPUILBHUANIYE MPOUEC BUPIIICHHS
copy. HatomicTe mpu po3risiai cropaBu B JAEpPKaBHOMY CyAl BiJl IMOYATKY

po3riiay CipaBu 40 IPHUBCACHHA 10 BHUKOHAHHA piH_ICHHﬂ MOXC MHHYTH Oararo


https://uz.ligazakon.ua/ua/magazine_article/EA012993
https://uz.ligazakon.ua/ua/magazine_article/EA012993
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Yacy 4yepe3 HasBHICTh JI0OJAATKOBUX MPOIEAYP OCKApKEHHS Ta MEPErsiay CyJ0BOTrO
pimenns [28].

Ilepen mo4yaTkoM MAOCHIIKEHHS TMOHATTA «apOITpakHE PILIEHHS», CIIIJ
3a3HAYMTH, 110 HOTO0 BHU3HAYEHHS HE MICTUTHCS B JKOJAHOMY HOPMATHBHOMY
JOKYMEHTI, aHl B MIXKHAPOJIHO-IIPABOBOBUX AKTaX, sIKI PErYJIIOI0Th MDKHAPOIHUN
KOMEpLIMHUN apOiTpak, aHl B BITYM3HSHOMY 3aKOHOJABCTBL. He MicTUThCA
BU3HAUEHHs apOiTpaxHoro pimeHHs Takox B TumoBomy 3akoHi FOHCITPAJI
I0JI0 MIDKHAPOJHOTO TOPrOBEIBHOTO apOIiTpaxy, Akui npuiiHaTHil Ha 18 cecii
FOHCITPAJI B 1985 porti [7].

Ha namy ngymky, st GopmystoBaHHS MOHATTS «apOiTpaskHE PIIICHHS
noTpiOHO BU3HAYUTH HOTO MPABOBY MPHUPOY.

Bapro 3a3HaumTH, 110 MPU BU3HAYEHHI CYTHOCTI apOITPakHOrO PillleHHS,
JIyMKU HAyKOBIIIB PI3HATHCS B 3aJICKHOCTI BiJl MIIXOY A0 BUSHAUYCHHS IMOHATTS Ta
IPABOBOI MPUPOIU KOMEPIIIHHOTO apOITpaxky 3arajom.

[TpuXuIBLHUKYU «IOTOBIPHOI» MIPUPOIU apOITpaxKy, BBAXKAIOTH , 110 apOiTpaxk
€ JIMIIe OJHUM 3 BHU[IB IUBUIbHO-TIPABOBUX BIIHOCHH, a TOMY pO3IJISAAIOTh
apOiTpakHe pIIICHHS B HEPO3PHUBHOMY 3B'SI3Ky 3 apOiTpaxkHoio yronaor. CBoro
MO3UIIII0 BOHM OOTPYHTOBYIOTH THM, IO B OCHOBI KOXKHOTO apOiTpa’KHOTO
pIIlICHHS, SK€ BHWHOCHUTh MDKHApOIHUN KOMEpIIHHUN apOiTpaxk, NOKJIajcHa
apOiTpaxkHa yroja, B SKiii OOyMOBJICHO TIOPSIOK BHUPIIMICHHS CIOPIB ILISXOM
pO3TIIALy B MibkKHapoiHOMY apOitpaxki. Tox, apOiTpaxHe pilieHHS — 1€ JOKYMEHT,
0 BUHHUKAE 3 IMBUIHHO-TIPABOBUX BITHOCHH, B $IKi BCTYNAIOTh MIKHAPOIHHM
apOiTpakHHi Ccya 1 cTOpoHH apbiTpaxHoi yroau. Ha apOiTpaxk B TakOMy BUMAAKY
MOKJIAJICHO 3aBJAHHS II0JI0 CAMOCTIMHOTO BCTAHOBJIEHHS 3MICTY TPaBOBIIHOCHH
MK CTOpOHAMHM Ta TIOKJIAJICHHS Ha HUX a00 Ha OJIHY 13 HUX 000B'I3KiB [53, c. 605].

[TpuXUTBHUKYU «ITPOIIECYATHLHOTO» MIAX0y CTOCOBHO BHU3HAYECHHS MPUPOIU
apOiTpaky BBa)KalOTh, MO0 apOITpakHE PINMIEHHS TOTOXHE CYJAOBOMY pIIICHHIO,
3BaXKAlOUM Ha CXOXICTh (yHKIIM apOiTpaxy Ta JAepkaBHOro cyay. Ha
MIATBEPIKEHHST CBO€1 MO3UINT MPUOIYHUKH IHOTO IMAXOAY IIOCHJIAIOThCS Ha

3aKOHO/IaBCTBO 0aratboX KpaiH, sike HaAUIse apOITpakH1 pillieHHs] 0e3M0CEPEeaHbO
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BUKOHABUOIO CUJION, 0€3 OyJIb-IKOro J0JAaTKOBOTO BTPYYaHHs OpraHiB MyOJaIyHOT
Bianu [43, c. 440].

Jlesiki BUEH1 HE MIATPUMYIOTH KOJHOI 3 3alpONOHOBAHMX MO3MUIIN L1010
npupoau apOiTpaxy 1 apOITpakKHOro PIIIEHHS, TOX 3'SBUJAcs TPETS Teopid -
«3Mimanay. Ii cyTHiCTb mojArae B TOMY, IO apOiTpask sAK MPABOBHMI iHCTUTYT
BOJIHOYAC TO€JHYE 1 MUBUIBHO-TIPABOBI, 1 MpolecyanbHi ckiIangoBi. [IpuxunbHuku
3MimaHoi Teopii OOIPYHTOBYIOTH CBOIO TO3HIIIO TUM, 110 MOYHMHAIOYN 3 MOMEHTY
yKJIaJeHHs apOITpakHOi YroJiv 1 3aKiHUYIOUM BUHECEHHSIM apOiTpaKHOTO PillIeHHS
Ta WOro BUKOHAHHSM, K MK CTOPOHaMH, TaK MiXX CTOPOHAMHU Ta apOiTpakKHUM
CyJIOM, BUHUKAIOTh IMPABOBIIHOCHHH SK IMBUIBHO-TIPABOBOTO XapakTepy, Tak 1
[UBLIBHO-TIpOIIECYaTbHOTO [66, ¢. 389].

Ha migcraBi BUIEBUKIAEHOTO, MU JIAIIIN BUCHOBKY, 110 3MiIlIaHA TEOPisl
HAWOLIBIII TOYHO BigoOpa)kae MpaBOBY MPUPOAY apOiTpaxy. Tox, MPOIMOHYEMO
HACTYIHE BU3HAYEHHS MOHATTS «apOiTpakHe pIllIeHHs» - e 000B’SI3KOBUU IS
BUKOHAHHS CTOPOHOIO a00 CTOPOHAMM CIIOPY JOKYMEHT, SIKHH BHHOCUTBHCA
apb6irpoM (apOiTpaMu) mij yac apOITPaKHOTO PO3TIISANY CIPABH, IO MPOBOIUBCS
Ha TiJcTaBi apOITpaKHOT YyTO/IH.

Hanani B cBoeMy JOCIIIPKEHHI MM PO3TJITHEMO BHIHM apOITpaKHUX PIIlICHb,
AKI MOXKe yxBanuTh apbitpax. Hampukman, B 4. 1 c1. 32 ApOGiTpaxHOTO
pernmamenty FOHCITPAJI Big 15.06.1976 poky Bu3HaueHO, WO TOpSAI 3
OCTATOYHHM PIIICHHSIM, apOiTpak MOXKe TaKOX BHHECTH MPOMDKHE, TIOTIEPETHE Ta
qacTKoBe apOiTpaxkHi pimeHHs [4]. YV cr. 2 ApOiTpaXHOTO pEriIaMeHTY
MixHapogHOT TOProBOi TAalaTH 3a3HAYAETHCS, M0 TOHATTA «apOiTpakHe
pillIEHHs» BKJIIOYA€ B ceOe, OKPIM OCTATOYHOTO IIe ¥ MPOMDKHE Ta 9acTKoBe [3].

B BiTUM3HSIHOMY 3aKOHOJABCTBi, 30KkpeMa y 4. 1 cT. 32 3akony Ykpainu
«IIpo mixHApOIHUN KOMEPIIHHUN apOiTpaXk» WAETHhCS MPO OCTATOYHE PIllICHHS
Cyay, SKUM 3aBEPIIYETHCSA apOITpaKHUN PO3IIsl, a B 4. 3 CT. 33 1bOT0 X 3aKOHY
pPETIIaMEHTOBAHO, MO0 TPETEHCHKUI CyJ B OKPEMHUX BHIMAJKAX MOXE BUHECTH

nonaTkoBe pimeHHs [11].
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PozrnstHemo Oinbll AeTalbHOI KOKEH 3 BHJIB apOITpaXHUX piumieHb. Tak,
octatouHe ((piHanmpHE) apOiTpa)kHE PILIEHHS — 1€ PIIICHHS, SIKE BUHOCHUTHCS 3a
pe3yabTatamu apOiTPaKHOTO PO3TIISAY 1 MOBHIM Mipi BUPIIIY€E BC1 TO30BHI BUMOTH
3assBHHKA.

YactkoBe apOiTpa)kHe pillIeHHs — IIe pillleHHs apOITpaxy, siKe B MOBHIA Mipi
BUpINIyE JHIIE YacCTUHY TMO30BHMX BHMOr. Hampukman, mnpu OJHOYACHOMY
3asBIIEH1 MTO30BHUX BUMOT' CTOCOBHO CTSTHEHHS TPOIIOBUX KOIITIB Ta KOMIIEHCAITi1
30UTKIB, YACTKOBE PIIIEHHS apOITpa)Ky MOKe 3aJI0BOJIbHUTHU JIMIIE OJHY BUMOTY —
IIPO CTATHEHHS TPOIIOBUX KOIITIB, & BHPINICHHS MHTAHHS MO0 KOMIICHCAIIil
30UTKIB MOXe OYTH BIIKJIQJICHO /10 HACTYITHOI CTaii apoiTpaskHoro posrsny [31].

[IpomixkHe apOiTpakHe pillleHHS — 1€ PIIIeHHS apOiTpaxy, sikeé OCTaTOYHO
HE BUPINIYE CHIp CYTi, aje MOKJIMKAHE BUPINIYBAaTH MPOMDKHI MHUTaHHS B XOI
apOiTpaxxHoro po3risiay. Hampukinam, 1me MOXyTh OyTH pIIIEHHS MPO BXKHTTA
3a0e3reuyBaJbHUX 3aXOAIB a00 3 BUMOIOK TIPOBECTH IMOMEPEIHIN IIIATK B
pPaxyHOK OIIaTH apOITpaXHUX BUTPAT.

Bapro 3a3HaumTH, 1m0 HAa TpakTHUIll OUIbIIe TPYJIHOIIIB BHUHHUKAE 3
peanizaii€eo 4acTKOBUX 1 MPOMDKHHMX pimeHb. OCHOBHA mpoliema, 3a CIOBaMU
MPAKTUKYIOUUX IOPUCTIB, TOJIATAE Y TOMY, IO ACP’KaBHI CyAH MiAJal0Th CYMHIBY
000B’SI3KOBICTh TAKOTO PIlICHHS, OCKUIBKA BOHU HE € OCTATOYHUMH PIIIICHHSIMH 110
CIpaBi, Ta BUMAraroTh MiATBEP/UKEHHS HOTO ocTatoyHocTi. CekpeTrapiaTi JEsIKUX
BEJIMKUX apOITPAKHUX THCTUTYIIN MOTOIXKYIOTHCS HAlaBaTH 3asiBHUKY JOBIIAKY
npo Te, IO BHHECEHE PIIICHHS € OCTAaTOYHMM 1 OOOB’S3KOBHM, a JEsAKi -
BIIMOBJISIFOTH, OCKUTBKH, Ha iX JYMKY, 1I€ CYIIEPEUYHUTh MPaBIIaM AisUIBHOCTI TAKUX
apOiTpaxxHux ycranosn [31].

Mu BBaxkaemo, 10 I BUPIMICHHS Ii€1 TpaBoBOi mpobiemMu Tpeda
3BEpHYTHCH 10 TeKcTy Hplo-MopkchKOi KOHBEHII SK 10 OCHOBOIOJIOKHOTO
JIOKYMEHTa, M0 PETYIIOE MisUIBbHICTh MDKHAPOAHOTO apOiTpaxKy. 3a3HauyuMo, IO
yepe3 BIACYTHICTh OQIIIHHOIO NEpeKiIaay AaHOr0 MDLKHAPOJHO-TIPABOrO aKTa
YKpPaiHChKOI0 MOBOIO MAaeMO MpOOJIeMy Mepekiaay: y TEeKCl aHMIIHChKOK MOBOIO

3a3HAYCHO, 10 apOITpakHE pIllIEHHS Ma€e OYyTH «O0O0B’3KOBHUM», & Y POCIMCHKOMY
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nepekyali BKUBAEThCS TEPMIiH «ocTarouHum» [6]. 3aznaummo, mo B 4. 1 ct. 35
3akony Ykpainu «lIpo MDKHapogHUN KOMEpUIMHMNA apOITpaxk» WAEThCA Mpo
000B’SI3KOBICTh apOITpaKHOrO pilleHHS. Bce X B MIDKHApOAHIA MpaKTHIl B
OKpeMHUX KpaiHax JepkaBHI CyOW BHMaraloTh (akTy IOBEIEHHS, L0 YaCTKOBE
piteHHs € octatoyaum [11].

B iHmux noxkymentax, Hampukian B cT. 36 ApOirpaxknux npasui [CC
BU3HAUEHO, 1110 apOiTpa)kHe pilleHHs € O00O0B’si3koBUM. BoaHouac HIYoro He
3a3HauEHO MPO HOTO OCTATOYHICTb.

e ogHWM CHipHUM MHUTAaHHSIM, [0 BHHHUKAE€ HA TPAKTUII — YU MOXKHA
BBa)KaTH YaCTKOBE PIIICHHS, BHHECEHE CKIIAJIOM apOiTpa)XHOTO CyIy, TAKUM, IO €
000B’s13k0BUM 200 (iHaNIBHUM. AJKe CcKiIaa apOiTpaxy, B 3aJeKHOCTI Bij
PE30JIIOTUBHOI YaCTUHHU, SIKY BIH BUKJIAB Y YAaCTKOBOMY apOITpakKHOMY pillleHHI,
MO’K€ BIJIIATHU BiJl CBOTO BUCHOBKY Ta MPUMHSTH KapJWHAJIbHO IHIIE PIIICHHS B
MaiOyTHpoMy. Hampukman, naeski apOiTpaki BHHOCATH 4YacTKOBI apOiTpakHi
pIIIIEHHS, B SKUX 3000B’S3yIOTh CTOPOHY CIUIaTUTH TPOIIOBI KOIITH, 5Kl Oynau
MPUCYKEH1 KOMICIE€I0 3 BUPIIIEHHS cropiB. PazoM 3 TMM, HA MOMEHT BHHECEHHSI
TAKOro pilmieHHS apOiTpak HE Tmepersgae pilmleHHs Komicii mo cyTi, a
3000B’A3y€ThCS TEPErVIIHYTH 1X Ha HACTYIHUX CTaJisgX apOITPa)KHOTO IPOIECY.
Tox, 41 MOXJTMBO BHKOHATH YaCTKOBE apOITpakHe PIIICHHS, SKE IO CYTI MOXeE
Oyru Ta Oyae meperyissHyTo apOiTpakeM B MalHOyTHhOoMy. BpaxoByrouun
BUIIICBUKIIAJICHE MHUTAaHHSI OOOB’A3KOBOCTI Ta OCTATOYHOCTI YACTKOBUX PIIICHB
BUKJIMKAIOTh 0coOymBY yBary [31].

B MixHapoaHiil mpakTuill Taka mpobiieMa BHHUKJIA B amelAlifHOMY CyIi
Cinranypy, skuii BU3HaueHUH BepxoBHUM cynoMm y il ropucaukiii. Ha posrmsia
cyny OyJio TO/TaHe YacTKOBE PIIICHHS apOiTpaxy, 3a SKUM MPHUCYKEHO CIUTATHTHU
TPOIIOBI KOWITH HA TIACTaBl PIlIeHb, SIKI OyAyTh MEPETISHYTI y MalOyTHHOMY.
Cyn Ha mizcraBi HopM Hplo-MlopKchKoi KOHBEHIIiT JOCHINNB UM € Take pillleHHS
000B’SI3KOBUM Ta KIHIIEBUM, a TAaK0X YH MOKJIMBO HOTO BUKOHATH BPaxOBYIOYH T€,
oo 1€ pilleHHs Moxe OyTH NeperisHyTe IO CyTl Ha HACTYNHUX CTaJifiX

apOitpaxkHoro mnpouecy. B pesynbrari anensuiiauii cyn Cidranypy 3poOuB
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BUCHOBOK, II0 YaCTKOBI1 pilIEHHsI apOiTpaxy MOXXYTh OyTH SIK BUKOHAHI, TaK 1 3a
3BEpPHEHHSIM CTOPIH CKaCOBaH1 HAI[IOHAJIbHUMHU cyJaMu. Ha 1yMKy cyaaiB MOHSATTS
«OCTaTOYHE apOiTpa)kHE PILIEHHS» MOKHA PO3TIYMAayuTH B pi3HUU crocid. [lo-
nepiie, BIAMNOBIIHO 10 HOPMAaTHUBHO-NPABOBOi 0a3u, sKa pEryjiro€e IMUTAHHS
3MIACHEHHS apOiTpaxy, Oyabp-sike apOIiTpa’kHe pILIEHHS MO CYTI € OCTaTOYHUM,
OCKUIbKU BUpIIIY€ MEBHY npobsemy. [lo-npyre, «0CTaTOYHICTBY CIIiJl PO3TJISHYTH
B 1HIIN miomuHI. 1 1poro Tpeba po3yMmiTH CyTh pilI€HHS, TOOTO YU AIMCHO
NUTaHHS MO CyTl crnpaBu Oylio BuUpilmieHO apOiTpaxem octatodHo. [lo-Tpere,
ocTaTo4He apOiTpa)kHe PIICHHS MOXe CTOCYBATHCh JIMIIE KIHLIIEBUX apOITpakKHUX
pillieHb, TOOTO PIIIEHHS MO CYTi Ma€e OyTH (IHATBHUM y PO3YMIHHI TOTO, IO CKJIA[
apOITpaXXHOTO Cyay BHUPIIIYE BC1 MUTaHHS, SKI TIeped] HUM CTaBJISATHCS.
PosrisiHyBIIM BC1 TpU acHeKTH, CyJ 3pOOMB BHUCHOBKY, III0 YACTKOB1 apOiTpa)kHi
pillIeHHs, SIKi OCTATOYHO BHUPINIYIOTH MUTAHHS MIOJI0 NMEBHUX KATETOpild MO30BHUX
BUMOT, MOXYTh OYTHM BHUKOHaHI. B 1HIIMX MOPUCOUKINAX TMIAXIT MOXKE
Bifpi3HATHCh. Hanpuknazn, B Himeyunni He chopMoBaHa ycrajieHa nMpakTHUKa 00
MOKJIMBOCTI BUKOHAHHS apOITPaKHOTO PIIICHHs, Ke MOXe OyTH MEperjsHyTO B
MaiioyTHROMY [28].

JlepxaBHi cyau B YKpaiHi 37e01IbII0TO BHU3HAKOTH OOOB’SI3KOBICTH 1
OCTaTOYHICTh YAaCTKOBHUX pilleHb. BapTo 3a3HauyuTH, 10 HaWdacTimie MUTaHHS
11010 YaCTKOBHUX apOiTpaKHUX PIillIeHb MigHIMAaE OOPKHUK, SIKUI HE 3aIliKaBJICHUM
y BHUKOHAHHI MOKJIAJEHOrO0 Ha HBOro oOO0B’s3Ky. i mpukiagy HaBereMo
noctanoBy BepxoBuoro Cyny Ykpainu Bim 27 yepBHs 2018 p. Ne519/15/17, 61-
12619¢cB18 mpo Bu3HAHHS 1 BUKOHAHHSA pimieHHsT CTOKTOJIBMCHKOTO apOiTpaxy 3a
3asBor0 xoiauHrosoi kommanii Ostchem Holding Limited npotu ITAT «Onecbkuii
npurnopToBuil 3aBoa» [15]. B manomy Bumanky Oyio mpuitHsATe pimeHHS «by
consent» (MOTOMKeHO cTopoHamu). CTOPOHU TOMOBHIIHCH, IO PIICHHS] CTOCOBHO
HEOCTIOPIOBAHOI YaCTUHU OOpry apOiTpak yXBalllO€ 3a JOMOBJIEHICTIO CTOpiH, a
MUTAHHA, SIKE CTOCYETHCA CTATHEHHS TEHI Ta IOPUIWYHHX BUTPAT apOiTpaKHH
CyJl BUPIIIIY€ HA BIACHUM po3Cy[. 3BaXKal04M Ha MOB’S3aHICTh JJAHUX JIBOX PIIICHb,

MIpU PO3IJISI/Il IUTAHHS MPO BU3HAHHSA YAaCTKOBOIO pillieHHs «by consent» B Cyil,
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OOpKHUK MOBIIOMHUB MpPO (PaKT OCKApKEHHS JAPYroro 4YacTKOBOI'O PIIICHHS B
CTOKrosbMCbKOMY apOITpaki Ta OOIPYHTOBYBaB MO3ULIID MPO HEMOXKIHUBICTb
BU3HAHHA TEpIHIoro yactkoBoro pimeHHs. Ognak BepxoBuuit Cyn Ykpainu He
B3sIB JI0 YBaru J0BOJM OOp>KHMKA, BpaXyBaB BCl OOCTaBUHU CIIPaBHU, 30KpeMa (pakT
BU3HAHHS CTOPOHAMH YaCTHHH OOpTy, Ta IPUIHSB PIIICHHS Ha KOPUCTH CTATYyBava
[15].

Tak camo HeogHaKOBa MpaKTHKa CKJIAJach MO0 BU3HAHHA MPOMINKHHX
apOITpaXHUX PIlIeHb. Y UIUPOKOMY PO3YMIHHI 3HAQUYE€HHS MOHATTS MPOMDKHE
pillIeHHsT MOKHA PO3TIISIIATH SIK CHHOHIM ISl BU3HAYEHHS YaCTKOBOTO PillICHHS.

Pazom 3 TuM, IpOMDKHI PIIIEHHS MalOTh CYTTEBY BIIMIHHICTH BiJ 1HIIHMX
BUJIB apOITpaKHUX pilieHb. BOHM HE CTOCYIOTHCS BHPILIEHHS MUTAHHS MPO
3aJI0BOJICHHSI TIO30BHHUX BUMOT Ta MAarOTh TUMYACOBHH XapakTtep. Hanpukinan, y CT.
29 ApGitpaxuoro pernamenty FOHCITPAJI 3a3znadeHo, 1o a0 TPOMIKHUX
pIIIEHD CIiJ] BIIHECTH BC1 PIMICHHS, SIK1 CTOCYIOTBCS 3aX0/11B 3a0€3MEUCHHS TT030BY
[4].

MiKHapogHa CyJIOBa MpakTHKa CBITYUTH, IO TPOMDKHI apOiTpakHi
pIIlIEHHS y 3arajlbHOMY PO3YMiHHI MOXKYTh BH3HABAaTHCh Ta BHKOHYBATHUCh, alie
SKIIO TIPOMIXKHE PIllIEHHS HE € OCTATOYHMM, BOHO HE Iiajiarae BukoHaHHo. 1o
CTOCYETHCS TTPOMIKHUX PIIICHB, K1 TPUAMAIOTBCS I 3a0€3MEUYCHHS MT030BY, TO
BOHU 3aBXJIH IIJIATal0OTh BUKOHAHHIO. OCKUIBKM TaKi PIIICHHS HEOOXIiAHI IS
Toro, abu (QiHaNbHE PIMICHHS apOITPAKHOTO CyAy HAJICKHHUM YUHOM
BUKOHYBaJoch. Takoxk cdopMmyBasach TO3UIlSA, IO MPOMDKHE apOiTpaxkHe
pIlICHHS, SIKUM BHPIIIYETHCS TEPMIHOBE /I CTOPIH MUTAHHS, MOXKE BBaXKATHUCH
OCTaTOYHWM 1 BHKOHYBATHCh, HaBITh MOIMPHU T€, MO IHIII Mpes sIBICHI BUMOTH
3aJTUIIAI0THCS MPEAMETOM apOiTpaxkHoro po3risay [31].

B Vkpaini cygoBa mpakTWka IUIKOM BiAmoBimae MikHapomnii. Tak, Ha
npukiaai yxsamm KoBenbCbKOro MichbKpaioHHOTO cyay BommHchkoi o0OmacTi Bif
02.10.2015 poky y cmopaBi Nel59/4966/15-u1, moxxkemMo 3pOOUTH BHCHOBOK, IO

MPOMDKHI  PIIIEHHS, SKUMH 3aCTOCOBYIOThCS  3a0e3ledyBajbHI  3aXO/H,
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Bu3HatOThCsl [21]. BogHowac, cymu NPUTPUMYIOTBCS ITYyMKH, IO HPOMIDKHI
pIIIEHHS TUIbKY BU3HAIOTHCS, aJI€ HE BUKOHYIOThCHI.

Sk MU 3a3HavyanM B YKpPaiHCBKOMY 3aKOHOJABCTBI, 30kpema 4. 3 cT. 33
3akony Ykpainu «lIpo MDKHApOAHMI KOMEpUIHHUN apOITpak» MICTUTHCS IIIe
OJIMH BHUJI apOiTpaskHOTO pilieHHs — qoaatkose [11].

JlonaTkoBe pilmIeHHS — 1€ PIMICHHs, sIKe MPUHAMAETHCS MO0 BHUMOT, IO
Oynau 3asiBlIeH1 WiJ dYac apOITpa)KHOro po3riisny, ajne He BigoOpaxeHl B
OCTaTOYHOMY PiIlLICHHI.

KronoranHs mpo yXBaJIeHHsI JOJATKOBOTO PIIICHHS B TPUIIATHICHHUN
CTPOK MICJS OTPUMaHHS apOITpa)XHOTO PIIIEHHS MOJA€ OJHA 13 CTOPIH CHOpY, 3
OOOB’SI3KOBUM  TOBIJIOMJICHHSIM 1HIIOI CTOPOHHM. BakTMBO 3a3HAYUTH, IO
BUHECCHE JI0JJATKOBE PIIICHHS HE € OKPEeMHUM PIICHHSM IO CIIPaBi, a BBAXKAETHCSA
CKJIaJIOBOIO YACTHHOIO apOiTpaskHoro pimeHHs [11].

Kpim Toro, cT. 62 Pernamenty Mi>kHapogHOTO KOMEPIIIHOTO apOiTpakHOTO
cyny npu ToproBo-mpoMucioBiii mnanari YKpaiHu nependadeHa MOKIUBICTD
BUHECEHHS OKPEMOTro apOiTpakHOro pimieHHs. Take pillleHHS BHHOCHUTHCA Ha
IIPOXaHHS OAHIET 31 CTOPIH 3 OKPEMOTO NMUTAaHHSI ab0 YaCTHMHHU MO30BHUX BHUMOT,
SKITO CKIa7 ApOiTpakHOTO Cyay BHU3HAE II€ 3a JIOLUIBHE 3 ypaXyBaHHSIM 00OCTaBUH
CIIPaBH, y TOMY YKCJ1 # Y pa3l 4aCTKOBOTO BH3HAHHS CTOPOHOIO TTO30BHUX BHUMOT.
Oxkpewme pileHHs apOITpaky Ma€ TaKy K CHIY 1 MIJUIArae BUKOHAHHIO B TOPSIIKY,
10 TiepeadadeHu IS Oy Ib-SKOTO IHIIOTO apOiTpaKHOTO pinieHHS [5].

3a pe3ynbTrataMu apOIiTPaKHOTO PO3TIIANY CIPAaBH TPETEUCHKUM CyIl MOXKE
NPUUHITH apOiTpakHE PIICHHS Ha Y3TO/PKEHMX yMoBaX. Takuii BUJ pIlICHHS
nependavyae TunoBuii 3akoH FOHCITPAJI, HaimioHadpHEe 3aKOHOJIaBCTBOM
0aratb0oX KpaiH Ta perjiaMeHTH MDKHAPOIHUX KOMEPIMHUX IHCTUTYIINA. 3a CBOEIO
IIPABOBOIO CYTTIO TaKe PIIICHHS € OCTATOYHUM apOITpaXHUM PIMICHHSM, Y SIKOMY
3adikcoBaHa MupoBa yrojga cropid. BigmosimHo mo cr. 30 TumoBoro 3akoHy
FOHCITPAUJI piieHHs Ha y3roJ»KEeHUX YMOBaX CKJIaJIa€ThCsl Ha MIPOXaHHS CTOPIH 1
32 YMOBHM BIJICYTHOCTI 3amepedeHb 3 OOKy MIXHApOJHOrO KOMEpLIMHOro

apOiTpaxy [7]. [Ipu mboMy HOpMH TpaBa JCIKUX KpaiH, B TOMY YHCIi 1 YKpaiHu
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HE BCTAHOBJIOIOTh OCOOJMBUX BUMOT 10 apOITPa)KHOTO PIIICHHS Ha Y3TOJKEHUX
yMOBax, JIMIIE€ BKa3yIOTh Ha T€, 11O BOHO Miisira€ BUKOHAHHIO TaK caMo, K 1
Oynb-ake 1HIIe apOiTpaxkHe pimeHHs. Tak, BiaAnoBigHO 10 cT. 30 3akoHy Ykpainu
«IIpo MbKHaApoIHMM KOMEpLIMHUN apOiTpax» mnependadeHo, M0 SAKIO0 B XOIl
apOITpa)XKHOTO PO3TISAY CTOPOHH BPETYIIOIOThH CIip, TPETEUCHKUH Cy MPUITHHSIE
pO3IJIs 1, HA MPOXaHHS CTOPIH Ta 3a BIACYTHOCTI 3amepedeHsb 3 Horo 0oky, (ikcye
Ile BPErYJIIOBAaHHS y BUIJISAI apOiTpakKHOTO pIMIEHHS Ha Y3TOJDKEHHX YMOBaX.
BaxnBoro BHUMOTO € Te, 0 apOiTpakHe pIlIeHHS Ha Y3TOUKCHHX YMOBaxX
MOBUHHO MICTHTH BKa3iBKY Ha Te, 1[0 BOHO € apOiTpakHUM pimeHHsM [11].

[Hmumi miaxig 3yctpiyaemo y 3akonoaaBcTBi Hinepnanais. [lo-nepiue, 3i cr.
1069 HIIK HinepnanniB BumiiuBae, mo apOiTpakHe PpIIICHHS Ha Y3TOJKEHUX
yMOBax MOBUHHO OYTH MiAMUCaHO HE Juiie apOiTtpamu, a i croponamu. [lo-npyre,
Ha BIIMIHY BiJl IHIIUX apOITpaXHUX PIlIeHb apOiTpa)kHe PIIICHHS HA Y3TOIKEHHUX
yMOBaxX HE TMOBUHHO OyTHM BMOTHMBOBaHUM. [lo-Tpere, BCTaHOBIEHO OOMeEXKEHE
KOJO MiACTaB JJIs BIAMIHM TaKOTO PIIMIEHHS — JHIIE SKIIO TaKe pIImIeHHS
CYIIEpPEeUnTh MyOIIYHOMY TOPSAAKY Yd J00puM Hamipam [66, c. 389].

Ha mamry nymky, ¢opmyiatoBaHHS BHMOT JI0 apOITpaXKHOTO pIlICHHS Ha
y3roJDKCHUX YMOBaX Yy 3akoHoAaBcTBI HimepnanmiB € OUIbII BAaJiMM, HIK B
3aKOHOJABCTBI YKpaiHu. 3Bakaroud, MO PImIeHHS (IKCYye MHUPOBY YTOAy MIK
CTOPOHAMH, IIJIKOM JIOT19HO, IO HOr0 MaroTh MiAMKCYBATH HE JvIIe apOiTpu, a i
ctoporr. KpiMm TOro, cropoHu He 3000B’si3aHI OOTPYHTOBYBATH MPUYUHU
YKJIaJICHHS] MUPOBOI YTOAM, TOX TaKe PIIEHHS MO>K€ HE MICTUTH MOTHBYBaJbHOT
YaCTHHH.

3BaXkaloud Ha BUIIE3a3HAYeHE, NpornoHyeMo 4. 2 cT. 30 3akoHy Ykpainu
«IIpo MiKXHApPOTHUN KOMEPUIHHHA apOiTpa)» TOMOBHUTH PEUCHHSIMHU HACTYITHOTO
3MICTYy: «ApOiTpakHe PIMICHHS Ha Y3TO/PKCHHX YMOBaX Mae OyTH TMifmucaHe
ctopoHamu. B apOiTpakHOMy pIlIEeHHI Ha Y3TODKEHWX YMOBaX MOXYTh HE
3a3HAYATHCS] MOTUBH MOTO BUHECCHHS.

TakuM dYWHOM, HaMU 3alpPOTNIOHOBAHO HACTYITHE BU3HAYCHHS TMOHSATTS

«apOiTpaxkHe pIlIEHHs» — 1€ OOOB’SI3KOBUU ISl BUKOHAHHS CTOPOHOIO a0o
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CTOpPOHAMH CIIOPY JOKYMEHT, SIKUii BHHOCUTHCA apOiTpoM (apOiTpamm) mia dvac
apOITPa’KHOTO PO3TIISIAY CHpPaBH, 110 MPOBOJAUBCS Ha MiACTaBl apOITPa)KHOI YTOAH.
Kpim TOro, nociainuBimm Buau apOITpaKHUX PIIEHb MOXKEMO JIMTH BUCHOBKY, IO
apOITpakH1 CyIyd B IPOLIECT PO3TIIAAY CIOPY MO CYTi Ta 3a WOro pe3ylibraTaMu
MOXKYTh BHHOCUTH pILIEHHS B IMpolecl apOITpa)kKHOTO PpO3TIsay: MNPOMIKHE,
YaCTKOBE; 3a pe3yJbTaTaMH pO3MVISIAy — OCTaTo4He abo (iHaidbHE, a TaKoOXK
pIlIEHHS Ha Y3TO/PKEHHX YMOBAX; MICIS BHHECEHHS OCTAaTOYHO PIIICHHS:

JI0JIaTKOBE Ta OKPEME PIlLICHHS.

1.2. Bumoru 10 ap6iTpa:kKHUX pillleHb

Sx Mu 3a3HayanM B CBOEMY JIOCHIJDKCHHI, pIllICHHS, BUHECCHE B
MDKHApOJHOMY KOMEPILIMHOMY apOiTpa)ki BBaXKA€ThCSI OCTATOYHHM Ta HE MOXeE
OyTH TEperyIsiHyTO 10 CYT1 B JIep)KaBHUX cyaax Ykpainu. Pasom 3 Tum, st Toro,
abu apOiTpakHe pIlIEHHS BHU3HABAJIOCh 1 BHUKOHYBAJIOCh BOHO TIOBHHHO
BIJMOBIAATH BCTAHOBJIIEHUM BHMOTraM. BUMOTM 10 CTPYKTYpH Ta HallOBHEHHS
apOITPaXXHOTO PIIICHHS MOXYTh BHU3HAYATHCh SIK JIOMOBJICHICTIO CTOPiH, TakK 1
BCTAHOBIIIOIOThCS ~ PerilamentamMu  apOiTpaXKHUX  IHCTUTYHIH 1  HOpMaMHu
3aKOHOJABCTBA. [IprdoMy Taki BUMOTHM MOXXYTh PI3HHUTHUCh B 3aJICKHOCTI BIT
BHYTPIIIHBOTO 3aKOHOJJABCTBA KPATHH, /1€ BUHOCUTHCS PIIICHHS.

3arajgbHi BUMOTH, SIKUM TIOBHHHO BIAMOBIIATH apOiTpaskHE PIllIEHHS, MOXKHA
PO3AUINTH Ha J[BA BUJW: BUMOTH 00 POPMHU 1 IIO0 3MICTY.

Hapani 6utbin AeTanbHO PO3TIASTHEMO KOKHY rpyiy BUMOT. Tak, ¢popManbHi
BUMOTH BHUCYBAIOTBHCS TIEPEBAKHO MI0JI0 OGOPMIICHHS JOKYMEHTY, a TaKOX
CTOCYIOTBCS CTPOKY TPOTSATOM SIKOTO apOIiTpakKHWI CyJ Ma€ BHHECTH DIIICHHS.
Ile#i cTpoK 3aleXUTh BiJ TOTO, KWW KOMEpIHMHWA apOiTpax Horo BuUHIC. B
MDKHApOJHIA TPAKTUIlI TPUHHATO BHOKPEMIIIOBATH JBa BUIAU KOMEPIIIHHOTO
apOITpaXKy: BUITaIKOBUH Ta IHCTUTYIiHMIA [48].

[lepmmit Bux — BunagkoBuil apOitpax ado ad hoc BUHMKae julIe B NEBHUX

BUIMAJIKAX JUIsl PO3MISIAY SIKOTOCh KOHKPETHOT'O CIIOPY 1 Micisl WOro BUPILICHHS
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Takuil apOiTpak MpUNUHAE CBOIO nito. [Ipouenypa po3risiy cripaBu, B TOMY YUCI1
1 CTpPOK BHUHECEHHS pIIIEHHS 4Yepe3 BUIAJKOBUN apOITpak B MEPEBAXKHIN
OUTBIIOCT] BUIAJKIB PErJIAMEHTYEThCS CTOPOHAMU CAaMOCTIHHO. [HOMI cTOpoHHM
MOXYTh JIIATH JIOMOBJIEHOCTI IPO 3aCTOCYBaHHS THUIIOBUX IMpaBUil apOITpaxy,
Hampukiana, ApOitpaxHoro periamenty komicii OOH 3 mpaB MiKHapoOJIHOI
toprieim — FOHCITPAJI [4].

binblr po3NOBCIOKEHUMHM Ta BHUKJIMKAIOTH OUIbIIE JIOBIpH y CYO’ €KTIB
MDKHapOJHUX  KOMEpPUIMHMX BIAHOCHH € IHCTUTYIIMHI apOiTtpaxi abo
nocTiiHOAI041 cyau. Taki apOiTpaxi CTBOPIOIOTHCS MPU TOPrOBEJILHUX MallaTax,
Oip»ax, MPOMUCIOBUX OPraHizalisix TOU[0. XapaKTepHOIO PUCOI0 THCTUTYLIHHOTO
apOITpaxXy € HasBHICTh pErIaMEHTOBAHMX NpaBUJl — PeriiameHTiB po3risany 1
BUPIIICHHS KOMepIiiHuX crnopiB. Came B IUX JOKYMEHTax 1 BUSHAYCHHUHN TepMiH
3a SKHA CyJl Ma€ BHPINIUTH CIPaBy Ta YXBAIUTH PillleHHS. 3a3HAYMMO, IO
KOHKPETHUN CTPOK BHHECEHHS apOITPa)KHOTO pIllIEHHS HE BCTAHOBIIOETHCA, a
JUIIEe BU3HAYAETHCS 3aCTEPEKEHHS, IO PIIIEHHS MOBUHHO OyTH BHHECEHE
npoTsAroM meBHOro cTpoky. Hampuknan, cr. 34 ApOiTpakHOTO peErjlaMeHTy
€poreiicbkoi ekoHoMiunoi komicii OOH Bix 20.01.1966 p. mepenbauae, 1o
apOITpakHE pIMICHHS YXBAIIOETHCA MPOTATOM 9 MICAIIB 3 JHSA NpPU3HAYCHHS
rojioByrouoro apoirtpa abo omHoocioHoro apoitpa [2]. B ct. 31 ApGitpaxkxHoro
permamenTy MiKHApOJAHOTO apOITpaXHOTO cyAay npu MiKHApOIHIM TOProBii
najaTi TaKoXX BHU3HAUEHMH CTPOK MPOTITOM SIKOTO CyJI TIOBUHEH BUHECTH
ocTaTouyHe pimeHHs — BiH ckianae 6 micamiB [3]. Cyn Moke BCTAaHOBHTH iHITUH
CTPOK B 3aJIeKHOCTI Bij] poliecyanbHoro rpadika. Takoxk, cya Moxke IpOJOBKUTH
CTPOK 3a iHIIIaTHBH apOITPIB UM 3a BIACHOIO IHIIIATUBOIO, SIKIIO BiH BHUPIIIUTH,
110 11e HeOOX1THO 3pOOUTH 3 ypaxyBaHHSIM OOCTaBHH CIIPABH.

Bapro 3asnmaumTn, mo ani B 3akoHi Ykpainu «[lpo wmibkHapomHun
KoMepuiHui apoitpax» [11], ani B 3akoni Ykpaiau «IIpo Tpeteiichki cymam» [12]
dbopmanbHOT BUMOTH IIOAO CTPOKY BHUHECEHHS apOITPa)KHOTO PILNICHHS HEMAE.
Pazom 3 Tum B Pernamenti MikHApOIHOTO KOMEPILIHHOTO apOITpaKHOTO Cyly IPU

ToproBo-npoMucIiOBiil nanati YKpainu nepeadadeHo, mo ckiag ApOiTpaskHOTro



19

Cylly BHUHOCHUThH apOiTpaxkHe pimieHHs npotaroM 30 AHIB 3 JIHS 3aBEPIICHHS
cnyxaHHsa copaBu. [omoBa MKAC wmae mpaBo y BHHSATKOBUX BHIIAJKax
MPOJIOBKUTH CTPOK BUHECCHHS pimieHHS. MOXIIUBICTh TIPOJOBKCHHS CTPOKY IS
OPUMHATTS PIILICHHS Ha MPOXaHHS CTOpiH ab0 3a PIIICEHHSIM CaMOro apoiTpaxy
nepen0avyaeTbcsl MPAKTUYHO Y BCIX pErNIAMEHTaX JAUIBHOCTI apOITpakHHIM
iHcTHTYIH [59].

Ha mamy qymKy, BUMOTa CTOCOBHO T'PAHHUYHOTO CTPOKY NMPUKHATTS PIIICHHS
apOiTpaXHUM CYZOM CIIPHUS€ IIBUIKOMY BHPIIICHHIO CIPaBH, YHEMOXKIIUBITIOE
3aTATYBaHHSA TMPOLIECY Ta POOUTH apOITpaXHHWA PO3TISA TMOMYJISPHUX Cepea
YYaCHUKIB MI>)KHAPOJTHUX KOMEPIIIHUX BITHOCHH.

Hpyra ¢opmanbHa BHUMOra CTOCYETHCS MHUCHMOBOI (OpMHU apOITPaKHOTO
pimenHs. OCKUIBKH KOJHI HOPMATUBHI JOKYMEHTH, SIKI PETYJIIOIOTh MPOIEAYPY
3MIMCHEHHS MDKHApPOJIHOTO KOMEPIIIHHOTO apOiTpaky HE BCTAHOBIIOIOTH BUMOTH
I0JI0 JAPYKOBAHOI MUCHMOBOI (popMu apOITpakHOTO PIMICHHS, MOXXEMO 3pOOUTH
BUCHOBOK, 1[0 JOMYCKA€THCS BUKJIAJCHHS MHUCbMOBOTO PIIIEHHS B PYKOIUCHOMY
BUTJISIL.

MiKXHapoaHI JOTOBOPH, IO PETYITIOITh, BU3HAHHS 1 BUKOHAHHS 1HO3EMHHUX
apOITpaXHUX pillleHb, MPSIMO HE BCTAHOBIIOIOTH BHMOr 11040 (opMmu
apoirpaxkHoro pimeHHs. PazoM 13 TuM iX OKpemi IMOJOXKEHHS JI03BOJISIIOTH
BU3HAYUTH HaAMIpH iX po3pOoOHUKIB 100 Gpopmu apOiTpakHuX pimeHb. Tak, Hpro-
Hoprcpka KoHBEHIIsA TIpsMO He 3a3Hayae Impo Te, 0 apOiTpakHe pillleHHA Mae
BUHOCHUTHCS TUCBMOBO, TIPOTe CT. [V 103B0JIsIE€ 3p00OUTH TIPO 11€ BUCHOBOK [6].

[Ilomo MOBU BUKJIQJACHHS PINICHHS, TO SK MPAaBWIO apOiTpayKHE PIIICHHS
BUKJIAJIAETHCSI MOBOIO, SKOIO 3IIMCHIOBABCS PO3TISA] CHpaBH. 30Kpema, TaKWM
BUCHOBOK ciimye 3 HopM cT. 22 3akony Ykpaiaun «[Ipo MixHapomHuii
KOMEPIIiiHUM apOiTpax», B AKil WAETHCA 110 CTOPOHH HA BIIACHUIA PO3CYT MOXKYTh
JIOMOBHTHCH IPO MOBY UM MOBH, 5IKi CJTiI BAKOPUCTOBYBATH ITiJ1 Yac apOiTpaKHOTO
po3rsiAy. SKio Taka JOMOBJIEHICTh CTOPIH BIICYTHS TPETEUCHKHII Cyn Ha
BJIACHUM PO3CYyJ BH3Hauae MOBY a00 MOBHU apOiTpaxHoro posrisiny. Ilpu npomy

Taka JIOMOBJICHICTh CTOpiH a00 BHM3HAYEHHS CyAy WIOJI0 MOBH apOITpaxy
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CTOCYIOTBCSI OY/b-5IKOT TUCHMOBOI 3asiBU CTOPOHH, OYAb-SIKOTO CIyXaHHS CIIPaBU
Ta OyIb-KOTO apOITPa)KHOTrO PIIIEHHS, MOCTAHOBU Y 1HIIOTO IMOBIIOMJICHHS
TpPETeUChKOro cyay. Jas 3pydHOCTI BCIX YYaCHHMKIB apOiTpa)KHOTO IMpOLECY,
TPETEUCHKUN Cy/J MOXE€ BHUJATH PO3NOPSAKEHHS MpO Te, 00 Oyab-iKi 3asBU 1
JOKYMEHTaJIbH1 J0Ka3u Oyiau TmepekiaZeHi Ha MoBY abo0 MOBH, TpoO SKl
JOMOBHJIMCH CTOPOHU a00 siKi BU3Ha4eHi cymom [11].

B Hopmax ct. 26 ApOiTpakHOTO persiaMeHTy €Bponenchbkoi €eKOHOMIYHOI
koMicii OOH BUKIIOUEHO MOXIIUBICTH BUOOPY MOBU apOITPAXKHOTO PO3TIISIY 3a
3rojot0 cropid. Hatomicth mepeadaueHo, 1o MoBa apOITpa)XHOTO CYJOYMHCTBA
BCTAaHOBIIOEThCS apOiTpamu. [Ipu 1pomy apOITpu BXKHUBAIOTH BCIX HEOOXITHHX
3aco0iB MO0 TEPEeKIaay JOKYMEHTIB Ta CaMOro MpoIleCy Ha MOBY 4YHM MOBH,
SIKMMH BOJIOJIIFOTh CTOpOHA a00 cToponu [2].

B nesxux pernameHTax apOITpakKHUX IHCTUTYIIH WIAETHCS MPO Te, 110 MPHU
BU3HAYEHHI MOBHM apOITPa)KHOTO PO3TISALY Cyn Oepe 0 yBarm MOBY, SIKOHO OYB
yKJajJeHa apOiTpakHa yroja, MOBY JIMCTYBaHHsI CTOpPIH, iX MICII€3HAXOJKEHHS Ta
1HII1 OOCTaBMHU CIpaBU. 30Kpema, Taka BuMora mictutbes B cT.40 Permamenty
MiKHapOAHOTO KOMEPIIIHHOTO apOiTpaKHOrO Ccyay mpu ToproBo-TPOMHUCIOBIN
nanati Ykpaiau [59].

SIK1o0 MOCHiKyBaTH PO3IIIAL CIIPaBU Ta BUHECEHHS PILIEHHS TPETEeHChKUM
cynoM Ha TepuTopli Ykpainu, To BigmoBigHO cT. 31 3akony VYkpainm «IIpo
TPEeTENChKI CyAW» 3a 3arajJlbHUM IIPaBHIJIOM CIIpaBa CIIYXa€eThCs YKPaiHCHKOIO
MOBOIO, TOOTO JEP’KaBHOIO MOBOIO Ti€i KpaiHM, 1€ TPOBOAMUTHCS apOITpaKHUMA
PO3TIIA, SKIO 1HIII YMOBH HE MepeAdaueHi perJaMeHTOM TPETEHChKOTO Cyy Yu
JOMOBJICHICTIO cTopiH [13].

OTxe, MOXKeMO 3pOOWTH BHUCHOBOK, IO MHCHMOBE PIIICHHS apOiTpa’kHOTO
CyIdy BHUKJIAQJA€ThCS TIEI0 MOBOIO, SKOIO MPOBOAUTHCA CyAoBui po3rnsan. [lpu
BUOOpI MOBH TMPOBEJCHHS MPOIIECY BPAXOBYETHCS JIOMOBJICHICTh CTOPIH, BUMOT U
peryiaMeHTIB apOITpaXHUX IHCTUTYIIM, HOPMHU BHYTPIIIHBOTO 3aKOHOJABCTBAa Ta

1HIII1 OOCTAaBUHH.
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Tpers popmanbHa BUMOra CTOCYETHCS MOPSAKY MIANUCAHHS apOITpa)KHOro
pimienHs. BignosBigHo 10 4. 1 cr. 31 3akony VYkpainum «lIpo mibkHapogHuit
KOMEpUIMHUN apOiTpax» pIIIEHHS HIAINUCYETHCS OJHOOCOOOBUM apOiTpoMm abo
apoitpamu. Ilpu 1pOMy, y pa3l TpPOBEICHHS KOJETIAIbHOTO apOITPakHOTO
PO3IJIAly AOCTaTHBO, 00 CBIM MIJAMUC MOCTAaBUJIA OUIBIIICTH apOITPIB, SIKI OEpyTh
y4yacTb B PO3IJIsA[l COpaBU. AJie B TaKOMY BHUIIQJKy BHUCYBA€TbCA J0JAaTKOBA
BUMOIa — B DIIIEHH] MOBUHHI OyTH 3a3HayeHl NMPUYUHU BIJCYTHOCTI MiJIMHUCIB
iHmux apoitpie [11]. 3 moTpuMaHHSM LUX BUMOT apOITPU MIAMHCYIOTh TaKOXK
Komii apOITpa)KHOTO pIIIEHHS, SKI MepealoThCsd KOXKHIA CTOPOHI MICHs Horo
BUHECeHHs. JlaHa mpaBoBa HOpMa MOBHICTIO Y3TOJKYEThCs 3 THUMIOBUM 3aKOHOM
FOHCITPAJI (crt. 24) [7].

Jlemo BIAPI3HAETHCS YMOBHU IIOJIO TIANMUCAHHS PIMICHHS Cyay, SKUH
pernamentoBanuid 4. 1 cr. 46 3akony Ykpainu «IIpo Tpereiicbki cymm». lanuit
3aKOHOJJAaBYMHN aKT BCTAHOBJIIOE TAKUW MOPSAIOK MIAMUCAHHS: PIIICHHS MIIIUCYE
TPETEUCHKUN CYIJs, IKUH OJHOOCIOHO PO3TJIsAaB CIpaBy, ab0 MOBHUM CKJIAIOM
TPETEUCHKOTO CYyNy, BKIIOUAIOUU 1 CYAJII0, SIKHA Mae OKpeMmy AyMKy. B Takomy
BUIIAQJIKy OKpeMa JyMKa TPETEHCHKOTo Cyajal Mae OyTH BHKJIaJcHA B MHUCHMOBIM
¢dopmi Ta JomaHa 0 pimieHHsS TpeTerchkoro cyay [13].

B MixHapoaHili TpakTHIl BiOMI BHUIAJIKH, KOJHM OCOOJMBA JyMKa CYIIl
3HAYHO MEPEBHIINYE 3a 00’ eMoM came pimieHHs cyny. Hanpuxman, 28.03.2011 poky
CTOpOHAM HampaBjeHO apOiTpaxkHe pimeHHs MDKHApOIHOTO IMEHTPY 3
BPETYJIIOBaHHS 1HBECTHI[IMHUX cymnepedok y cmpaBi [xozed Jlemip mnpotu
VYkpainu. [um pimennsm apOitpu 3000B’s3amu YKpaiHy BHUIUIATUTH 1HBECTOPY
TPOMIOBI KOMmITH Y cyMi Maibke 9,5 miH. gonapiB CIHIA. Ognak, oguH 13 apOITpiB —
KOpren ®occ He moOroguBest 3 KOJeramMH 1 MIATOTYBaB OKPEMY NYMKY B SIKii
3a3HAuMB, 10 apOITpakKHUU CKJIaJ TEPEeBUIIMB CBOI MOBHOBAXKEHHS, JOMYCTH
BIAXWUJICHHS BiJ MPOIEAYPU PO3IIIANY, @ TaKOXK JOIMYCTHB ICTOTHI MOMMJIKH MPH
3aCTOCYBaHHI HOpPM MatepianbHOoro mpaBa. OcobnuBa aymka apOitpa Oyna
BUKJIaneHa Ha 173 cropiHkax, TOAl K OCTaTOYHE pillleHHS npuiHATO Ha 107

cTopinkax [47].
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Kpim nporo, B 4. 2 c1. 46 3akony Ykpainu «IIpo TpeTeiicbki cyau» pilieHHs
MOCTIMHO J1I0Y0T0 TPETEHCHKOTO CyAy Ma€ OyTH CKpIMJIEHO MIAMMUCOM KEpiBHUKA
Ta KPYTJOI0 IMEYaTKOK IOPUAMYHOI OCOOM — 3aCHOBHHUKA IIbOTO TPETEHCHKOTO
cyny. A SKIIO0 TPETEHChKUI CyJl CTBOPEHUM Il BUPILIEHHS KOHKPETHOTO CIIOpY,
TO MIIUCH CYJIiB MOCBIAUYIOTHCS HOoTapiaibHo [13].

B MibKHapoaHId NpakTUIl MOPSAOK MIIMNHUCAHHS apOITPaKHOrO pPINICHHS
Takoxk pi3HUTHCA. Tak, 3akon IlIBenii «Ilpo apbitpax» nepeadayae, 1m0 CTOPOHU
MaloTh MpaBO JOMOBUTHUCS, W00 pilieHHs OyJ0 MiANHMCAHO JHILE TOJOBOIO
apOiTpaxkHoro ckianay. Jlemo Biapi3HSAETbCS MiAXig 10 (GopMu apOITpakKHUX
pillieHb crocTepiraerbcs y mnpabl AHrmi. 3okpema, BIANOBIAHO CT. 52
ApOiTpa)kHOTO 3aKOHY AHIUII CTOPOHHM MAarOTh NMPAaBO JOMOBHTHUCSA TPO (OpMY
apOiTpaxkHoro pimeHHs. [lonoxxenns ct. 52 ApOiTpaxkHOro 3aKoHy AHIJIT PO Te,
mo apOiTpakHe pilieHHs Mae OyTH y MHCbMOBIM QopMmi, mignucaHe ycima
apOiTpamMu a00 TUMH 3 HUX, XTO MOTO CXBajUB, 3aCTOCOBYIOTHCS JIUIIE Yy TOMY
BUMAJKY, AKIIO CTOPOHM HE BUPIMMUIM MUTaHHS 11010 (QOopMU apOITPaskHOTrO
pimenHs. Cxoxke peryiatoBaHHS BcTaHOBIIOe cT. 189 3akomy IlIBeitmapii «IIpo
MDKHapOJHE TIPUBATHE IIPaBO», BIJMOBIAHO MO SKOi apOiTpa)kHe pIilIeHHS
BUHOCHUTBCS 3a TPOLEAyporo 1 y ¢opmi, PO fAKI CTOPOHU JTOMOBHIIMCS. 3a
BIICYTHOCTI Takoi yroau apOiTpa)kHe pIICHHS BHUHOCHUTHCS  OUIBIIICTIO
apOiTpaxkHoro ckiamy abo, 3a BIACYTHOCTI OIJIBIIOCTI, TOJIOBOK OJHOOCOOOBO
[65].

TakuM 4MHOM, PO3TIISTHYBIIM BUMOTH 1100 (GOpMH apOiTpaKHOTO PIIICHHS
MOKEMO 3pOOHWTH BHCHOBOK, IO 3arajioM BUAUIAIOTH Tpu (opManabHI BUMOTH:
OO CTPOKY BHHECEHHS pIIIEHHS, [IOAO0 JOTPUMAaHHS MHUCBMOBOI (QopMmMu
JOKYMEHTY Ta TWI0J0 OOOB’A3KOBOTO TIAMUCAHHS pIIIEHHS apOITpOM Y|
apOiTpamu, siKi Opayid y4acTh B apOITPa)KHOMY PO3TIISII.

Hanani po3ristHeMo BHAM BUMOT, SIKI BUCYBAIOTBCS JIO 3MICTY apOiTPaskHOTO
pimeHHs1. HamioHanbHE 3aKOHOIABCTBO MO-Pi3HOMY (DOPMYJIFOE BUMOTH JIO 3MICTY
apOITpa)KHOTO pilIeHHs. 30KpeMa, B OIHUX KpaiHax BOHU cOpMYJIHOBaHI BY3bKO,

B 1HmuUX 1mupiie [53, ¢. 618]. HaBenemo mpukiaan By3bKOTo BU3HAUYCHHS BUMOT
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70 3MICTY apOiTpaxxHOTO piieHHs. 30kpema 3riqHo cT. 189 3akony IlIBeiimapii
«IIpo MDKHapoJHE NpPUBATHE NPABO» pIIIEHHSA apOITpaky MOBUHHO MICTUTH
MOTHBH, Ha SKUX BOHO TPYHTYEThCSA, Ta NMaTy BUHeceHHSA. OmHAK IIi MOJOKECHHS
3aCTOCOBYIOTHCS, JIMIIE Yy BUMAJKY, SIKIIO CTOPOHM HE JIOMOBUJIMCA TPO 1HIII
BUMOTM 10 apOiTpakHOro pimeHHs. Taki > caMi BHMOTM JO 3MICTY
chopmynboBaHi Takok B cT. 39 3akony Anownii «IIpo apOitpax». Llle Byxkue
BUMOTH 10 3MicTy apOiTpaxxHoro pimeHHs Bu3HaueHi B 3akoni IlIBewii «Ilpo
apoirpax». Tak, ct. 31 mporo 3akoHy mnepenbadae, 1O apOiTpa)kHE PIICHHS
MOBMHHO BKJIFOYATH JIMIIE Miclle apOiTpaxky Ta Jary, KOJU BOHO OyJ0 BUHECEHE
[66, c. 390].

Boanouac icHyIOTh KpaiHu, i€ BUMOTH JO 3MICTY apOIiTpakHOTO PIIICHHS
chopmynibOBaHl mHMpIIe. 30Kpema, BiANoBimHO g0 cT. 1471 IluBiabHOTO
npolecyanbHoro kojaekcy ®paniii B apOoiTpa)kHOMY pillleHHI MOTPIOHO BUKIACTH
BUMOTH CTOPIH Ta iX MIJCTaBH, a TAKOX OOIpyHTyBaTH pimeHHs. A ct. 1472 HIIK
Opaniii Bu3HAYae, IO apOiTpakHe PIMICHHS T[MOBUHHO MICTUTH TIPI3BHINA
apOiTpiB, fKI HOro BHWHECIM; JaTy Ta MICIIE BHHECCHHS; IMpI3BUINA, IMEHA,
HalilMEHYBaHHS CTOPIH, iX MicCIIe TPOKMBAHHS YU T'OJIOBHHI 0dic; 32 HEOOX1THOCT1
— MIPI3BUIIE aJBOKaTa UM I1HIIOT 0COOH, KA TpeACcTaBisiiaa abo HajaBaia JI0IoOMOTY
cTopoHam [66, c. 389].

Jlo 4mcrma KkpaiH, SAKI MICTATh HIMPOKHM TIEPENIK BHUMOT JI0 3MICTY
apOiTpakKHOTO pIIIEHHS HAJIeKUTh 1 YKpaiHa. BinmoBimHO 10 HaIiOHAJIBHOTO
3aKOHOJIaBCTBA, OKPIM BHMOT TIPO T€, IO PIMICHHS] MOBUHHO MICTUTA MOTHBH, Ha
SKAX BOHO 0a3yeThCs, Ta ATy 1 MicIle MPOBEICHHS apOiTpaxy, B cT. 31 3akoHy
VYkpainu «IIpo MibKHAPOIHUN KOMEPIIHHUN apOiTpak» MICTATHCSI BUMOTH TIPO TE,
IO pIlIeHHS Ma€ 3a3Ha4aTH BHCHOBOK IIPO 3aJIOBOJICHHS a00 BiIXWJICHHS
MO30BHUX BHUMOT, CyMy apOITpakHOTO 300py 1 BUTpAT MO CIpaBi Ta iX PO3MOJILIT
MK ctopoHamu [11]. Ille Oimpmr mMUPOKWK TIEpEIiK BHUMOT MIOAO 3MICTY
apOITpaKHOTrO pillIeHHS MICTUThCA B PermamenTi MiKHApOJHOrO KOMEPIIMHOTO
apOiTpaxkHoro cyay npu Toproo-npomMuciioBiid nanati Ykpainu [59]. BingnoBigHo

10 4. 6 cT. 60 uporo PernmameHTy BHU3HAUEHO, 110 B apOITPaXKHOMY PIIIEHHI Mae
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OyTH 3a3Ha4y€HO, 30Kpema, HacTynHe: HailmeHyBaHHSI MKAC; HOMep cmpaBu;
MicLe apOITpaky; JlaTa BUHECEHHS pILIECHHS; CKJIaJ ApOITpaXHOTrO cydy Ta
MOPAZIOK Horo (popmMyBaHHS; HAMEHYBaHHS CTOPIH, AKi CHOPAThH, Ta IHIIUX OCIO,
AK1 Opaiu yyacTh y apOITpa)kHOMY po3IJisiji; o0rpyHTyBaHHs kommnereHiii MKAC;
OpeaMeT CHopy Ta CTHCIWN BHKJIA] OOCTaBHH CIpaBU; MOTHBH, Ha SIKUX
IPYHTYETBCSl PILLIEHHS; BUCHOBOK IMpO 3aJI0BOJICHHS a00 BIAXWUJIEHHS IMO30BHUX
BUMOT; CYMH apOITpakHOro 300py Ta BHUTpAaT y CHpaBl, iX PO3MOALT MiX
CTOpOHaMHu; mianucu apoitpis [59].

Ha miacraBi mpoBeneHOro aHamizy HOPM MDKHApOJHOTO 3aKOHO/JAaBCTBA
10JI0 3MICTY apOITpa)KHOTO PIIIEHHS BOAYA€ThCA, IO B yCIX KpaiHaX MiCTUTHCS
BUMOTA TIPO 3a3HAYCHHSI IATH Ta MICIIS IPOBEJCHHS apOiTpaxKy.

Ha namy nymky, Taka Mo3Wilisi 3aKOHOJABIIIB OOyMOBJIEHA THUM, IO JaTa
BUHECCHHSI apOiTPa)KHOTO PIllIEHHS € HAA3BUYANHO BAXKIMBOIO JJII BUPAaXyBaHHS
CTPOKIB, Yy MeXaxX SKHX MOJKHa BYHMHSATH TIE€BHI TMpoliecyaiabHi naii. 30kpema,
BiMoBiHO 10 cT. 33 3akony VYkpainum «[Ipo MibKHapogHUN KOMEPIIAHUM
apOiTpax» 3 JaTW BUHECEHHs apOITpaKHOTO PIIICHHS MOYMHAE BHPAXOBYBATHCS
CTPOK JJIsl BUIIPABJICHHS MDKHAPOIHUM KOMEPIIIMHUM apOiTpakeM CBOET TOMUJIKH
a00 HajaHHS PO3’SICHEHHS TMEBHOTO MYHKTY 4M 4acTuHu pimenHs [11]. YV CIIA
BiJl TaTH BUHECCHHS apOITPa)KHOTO PIIICHHS MMOYMHAE BUPAXOBYBATUCS CTPOK JJIS
3BEpPHEHHS JI0 CYIy 3a 3aTBEP/DKCHHSAM apOiTpakKHOTO pillleHHs, B AHTIIII — CTPOK
JUTSL OCTIOPIOBAHHS YM amnessiii apOiTpakHOTO pIillieHHs. 3a 3arajJbHUM TPaBHIIOM,
JIATOX0 BUHECEHHS apOITPasKHOTO PIIICHHS BBAKAIOTH ATy MPOCTABIISHHS MiIMUCY
OCTaHHIM apOiTpoM, SIKUK OpaB y4dacTh B apOiTpaxkHoMy posrisiai. Taka HopMma
MICTUTBCS 30KkpemMa B 4. 8 cT. 60 Permamenty MiKHapOIHOTO KOMEPIIMHOTO
apOiTpaxxHoro cyay npu ToproBo-nmpoMucioBiil manati Ykpaiau [59].

BaxnuBuM as BU3HAHHS Ta TPUBEICHHS J0 BUKOHAHHS apOiTPaskHOTO
pilIeHHS € Miclle MpoBeAeHHS apoOiTpaxy. Amke, BiamoBimHo A0 m. 1 4. 1 c1. 36
3akony Ykpainu «IIpo MbKHapOJHUM KOMEPIIHHUN apOITpax» K0 apOiTpa)xHa

yroja He BIJINOBIa€ BHYTPINIHbOMY 3aKOHOJABCTBY KpaiHW, i€ MPOBOJUBCS
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apOiTpax, 1le MOXE CTaTH MiJICTaBOIO JJisl BIAMOBM y BH3HAaHHI 1 BUKOHaHHI
apOiTpaxkHoro pirrenss [11].

VY 3B’SM3Ky 13 MM BaXJIMBUM € TMHTAHHS BU3HAYCHHS MICII BUHECCHHS
apoirpaxknoro pimenHs. BignosimHo mo ct. 31 Tunooro 3akony FOHCITPAJI
apOiTpa)kHe pIIICHHS BBAXXA€TbCI BUHECEHMM Yy «wMicii apoOitpaxy» [7].
AHaNoriyHe TMOJOKEHHS MICTUTBCA y HallOHAJIbHOMY 3aKOHOAABCTBI JAESKHUX
nepkaB, 30kpeMa 4. 3 cr. 31 3akony Ykpainu «IIpo MixHapogHuii komepuiiHuii
apoitpax» [11], ct. 1037 [{uBuibHOTO TIpoIiecyanbHOTO Kojekcy Hinepnanmais, 4. 3
cT. 1054 [usinsHOTrO MpouecyanbHoro koaekcy ®PH [65, c. 331].

Binnosinuo no ct. 20 3akony Ykpainu «lIpo MibxHapoaHuii KoMepIiiiHuM
apOiTpaxk» Micie apOiTpaky CTOPOHM OOMPAIOTh 3a JOMOBJEHICTIO. SIKIO Taka
JIOMOBJICHICTh BIJCYTHS, TO Miclle apOiTpaky BU3HA4Ya€ TPETEHCHKUN CYJ, NpHU
IILOMY BpaxoBy€ OOCTaBUHU CHpPaBU Ta GakTop 3py4HOCTI 115 cTopiH. Kpim Toro,
nepeadavyeHo, Mo TPETEHChKUI Cyl MOXKe 310paTUCh B OYIIb-sIKOMY MICIIi, SIKE BIH
BBAKAE HAJICKHUM [IJII TIPOBEJEHHS KOHCYJIbTAIll MIX #oro ujeHamw,
3aCJTyXOBYBaHHsI CBIJKIB, €KCIIEPTIB UM CTOPiH ab0 IJi OTJIsAy TOBapiB, 1HIIIOTO
MaiiHa 9u goKymeHTiB [11].

Skuio gepkaBa He € ydacHuue Hpio-Mopkchkoi KOHBEHIIl, TO Micie
apOITPaXKHOTO PO3TIIALY MOXKEe OyTH 0OpaHe HAWOLIBII 3py4yHE I MalOyTHHOTO
JOr0 BUKOHAHHS.

Tox, mpoaHamizyBaBIIM 3MICTOBHY BHMOTY 10 3a3HA4YCHHS JaTH 1 MICIS
apOiTpaky MOXXEMO [IWTH BHCHOBKY, IO apOITpakHE pIllIEHHS BBAXKAETHCS
BUHECEHUM Y MICIIl apOiTpaxy, sSike BH3HAYAETHCS 332 JIOMOBJICHICTh CTOPIH YH 32
pimieHHs: apOITPaXHOTO CyAy 3 ypaxyBaHHAM OOCTaBHH CTpPaBH, 1 y 3a3HAYCHY B
apOiTpaXHOMY pIIlIEHH] JIaTy, SIKa BU3HAYAETHCS 3 ypaxXyBaHHSIM JIaTH OCTAHHBOTO
mignucy apoiTpa, Mo BXOJIUTH JI0 CKIIaTy apOiTPakKHOTO CYyIy.

HactynHa BuMoOra, sika BUCYBA€TBhCS JO apOITPaXHOTO pPIllIEHHS — HOTO
BMOTHBOBaHICTh. T00TO, pIIIEHHS MMOBHHHO MICTUTH MOTHBHU, Ha SKHX BOHO
IPYHTY€EThCS. Pa3oM 3 TM, B 3aKOHOAABCTBI JACSIKUX JIEPKaB TaKOi BUMOTH HEMAE.

Hanpuknan, Heto-Mopkchka KOHBEHITIS TaKOX MPSIMO IILOTO HE BCTaHOBIOE [6].
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Hatomicte y ct. VIII €Bponeiicbkoi KOHBEHI1i BCTAHOBIIOE MPE3YMIILII0 TOTO, 110
CTOPOHH y  apOITpaXHOMY  pIIIEHHI  JOMOBWJIMCA TIPO  HEOOXIIHICTh
BMOTHUBOBAaHOTO apOITPaXKHOrO pIMICHHS, KpIM BHIAJKIB, KOJIM BOHU HE
JOMOBHJIUCH TIPO iHIIE ab0 oOpanu apOITpakHUM PO3TIs, SIKMUA He mependadae
MOTHUBYBaHHs apOiTpaxxHoro pimenHs [5]. [Ipu uboMy BapTo 3a3HAYUTH, IO SIKIIO
OJIHa 13 CTOPIH JO 3aBepIICHHS apOITPa)KHOro po3MsiAy, ad0 J0 BHUHECEHHS
apOITpaXXHOTO pIillIeHHs BUMarae, o0 pimeHHss OyJl0 BMOTHBOBAaHHM, BOHO
NOBUHHO OyTH BMOTHUBOBAaHMM [66, c. 390]. binbuicte apOiTpaXXHUX PErIaMEHTIB
TaKOXX MICTATh BHUMOTY TMpO Te, L0 apOITpakHI pIIIEHHS MalwTbh OyTH
BMOTHBOBaHUMH. 3o0KkpeMa, 1. 9 4. 6 ct. 60 Permamenty MixHapOIHOTO
KOMEPIIMHOrO apOiTpa)KHOTo cyay npu ToproBo-mpoMHCIIOBIN manati YkpaiHu
[59].

B mpaBi CIIA TpaguiiiHO BBaXXa€ThCs, IO apOITpakHE pIIICHHS HE
000B’SI3KOBO TMOBUHHO MICTUTH MOTHUBHU Horo npuiHATTA. Tomy cymu CIIA, sk
PaBWJIO, BU3HAIOTH 1 JO3BOJISIIOTh BHKOHAHHS HEBMOTHBOBAHHMX apOiTpa)KHUX
piIlieHb, SIKIIO TUTBKH CTOPOHHM B apOITpakHIM yroji He 3a3HAYWIIH, 10 PIIICHHS
Mae OyTH BMOTHBOBAaHMM, ab0 SKIO II€¢ HE IMependadyeHo perjiaMeHTOM
BIAMOBiAHOTO apOiTpaxy [27, . 151].

Hanani mpoanamizyemo, 1o camMe oO3Haya€ BMOTHUBOBaHE pimieHHs. Ha
nyMmKy, I'.b. BopH, BMOTUBOBaHMM € pillIeHHS, y IKOMY apOITpy ONUCAIU MUTAHHS,
AK1 OyJU TIPeIMETOM CIIOPY 1 JIETATbHO PO3'ICHUIN MPOIEC MIPKyBaHHS, IMiJ Yac
SKOTO TPHHHATO apOitpaxkHe pimeHHs [43, c¢. 350]. Ha nmamy nymKky, Bmaie
BU3HAUCHHS TIOHATTS BMOTHUBOBAaHOTO apOITPa)KHOTO PIIIEHHS MICTUTBCS Yy
pimmeHH1 AnensmiiHoro cymy AHTII 1 Yeasca, B IKOMY CYJ, BU3HAYMB, IO IS
TOT0, a0M pimieHHs OyJ0 BMOTHBOBAaHUM JIOCTaTHBO, MO0 apOIiTpy BCTAaHOBUIIH 3
TOYKH 30pYy JI0KAa3iB, IO CTAJIOCS YHM HE CTAJOCs, 1 Ha MIJCTaBi IOT0 TOSICHUIIH,
YOMY BOHHM JIMIIIJIM TIEBHOTO BUCHOBKY, 1 SIKMM € 1¢ pimeHHs [66, c¢. 389]. Ilpu
IbOMY HaBITb, SIKILIO PIIICHHS MICTUTh HEMOBHI YW HEMEPEKOHJIMBI apryMeHTH,

TaK0> BBa)KA€ThCSI BMOTUBOBaHUM [43, €. 398].
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Sx Hamu Bke OyJio 3a3HAYEHO, B BITUYM3HSHOMY 3aKOHOAABCTBI MICTUTBHCA
HIMPOKUNA TEPEeiK BUMOT HIOJ0 3MICTy apOiTpa)kKHOro pillleHHs. 30KpeMa, B 4. 2
cT. 31 3akony Ykpainu «IIpo MbkHapoAHUN KOMEpUIHHUNA apOiTpak» MICTUTHCS
3MICTOBHAa BHMOTa 1100 00OB’S3KOBOCTI HAsIBHOCTI BHCHOBKY MPO 3aJ0BOJICHHS
Yy BIAXWICHHS TUX YW I1HIIUX Mo30BHUX BuUMor [11]. Takuifi BHCHOBOK 3a
3arajibHUM MPaBUIIOM apOITpU BUKJIAAIOTh B PE30JIOTUBHIN YaCTUHI PIIICHHS.

Kpim ToOro, apOiTpaxkHuil CyJ BH3HAUa€e CyMy apOITpaxxHOTO 300py,
BIJIIIKOYBaHHS BUTpAT, 110 OyJM MOHECEHHI y CHpaBi 13 3a3HAYEHHAM CyM, IIO
HiJISITal0Th CIJIaTl, OKPEMO JJIsl KOXKHOT 31 CTOPIH Ta 3a3Hayac ix B apOITpaKHOMY
pimenHi [11]. BignoBigHo no ct. 43 ApOiTpaxHOro periamMeHTy €BpOneuchKoi
exoHoMmiuHOi Komicii OOH Takox mepenbaueHo, 1O apOITPU BCTAHOBIIOIOTH B
KOKHIM CIIpaBi 3arajibHy CyMy apOiTpaKHUX BHUTpAT, AKl MJJISATAlOTh cruiaTi. Sk
NpaBWJIO, apOITpakHI BUTpPATH CIUIayye CTOPOHA, sIKa Mporpajia crpaBy, TOOTO
O0opxHUK. OgHAK apOITPU MOXKYTh PO3MOAUIMTH MTOHECEH] BUTPATH, 1HIIIMM YHHOM,
PO3ILIUBIIK MIXK CTOPOHAMU criopy [2].

TakuMm YMHOM, NpOaHaII3yBaBIIM 3MICTOBHI BUMOTH JIO apOITpakHOTO
pIIIICHHS MOXEMO JIMTH HACTYIMHUX BHCHOBKIB. BMMoOru o 3MicTy pilieHHS B
3aKOHOJ/ABCTBI PI3HUX KpaiH PO3TJIAIAI0Th B By3bKOMY Ta IIHPOKOMY PO3YMiHHI.
Pazom 3 TMM, HOpMH MDKHApOJHOI'O 3aKOHOJABCTBA Ta 3aKOHOJABYl aKTH BCiX
KpaiH MICTSTh CHUIBHY BHUMOTY TpO 3a3HAYeHHA B PINICHHI JaTH Ta MICI
npoBesieHHs apOiTpaxy. B Ykpaini ciin po3risiiatu B MMPOKOMY PO3YMiHHI, TOK,
BiamoBimHO 10 cr. 31 3akony VYkpaimm «[Ipo MibKHapomaHUN KOMEPIIHHUM
apOiTpaxk» OKpiM OOOB’S3KOBOCTI 3a3HAYCHHS JaTH Ta MICI apOiTpakHOTO
po3MIIsiAy, B PIIMIEHHI CIiJ TaKOXK BKAa3aTH MOTHUBH, Ha SIKUX BOHO IPYHTYETHCH,
BHUCHOBOK IPO 3aJJ0BOJICHHS a00 BIAXWUJICHHS MO30BHUX BHUMOTI, a TaKOX CyMy
apOiTpaxkHOTo 300pYy 1 BUTPAT IO CIpaBi Ta iX po3moai1 Mk ctoporamu [11].

OTxe, B X0/11 TEOPETUKO-NIPABOBOT XapaKTEPUCTUKHU PIIEHb MIKHAPOJHOTO
KOMEPIIIIHOro apoiTpaky MU NN HACTYITHUX BUCHOBKIB.

[To-nepire, BU3HAYMIIM, IO ICHY€E TPH TEOpii 10 BU3HAUEHHS MOTO MPaBOBOT

MPUPOIM: JOTOBIpHA, IIpoIlecyaibHa Ta 3MimiaHa. [IpoBiBIIM aHATI3 WX MIIXOIIB,
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TN BUCHOBKY, IO 3MilllaHa TEOpis HAMOUIbII TOYHO BimoOpaxkae MpaBOBY
npupoay apoOitpaxy. KpiM Toro, 3anmpornoHyBaiy HaCTYITHE BU3HAYCHHS TOHSTTS
«apOiTpaxkHe pILICHHS» - 1€ OOOB’SI3KOBUH MJii BHUKOHAHHS CTOPOHOIO a0o
CTOpPOHAMH CIIOPY JOKYMEHT, SIKMi BHHOCHUTBHCA apOiTpoMm (apOiTpamu) mia yac
apOITPaKHOTO PO3TJISY CIPABH, IO MPOBOJIUBCS Ha MiACTaB1 apOITPaX)HOT yroAu.

[lo-npyre, 3po6uIM BUCHOBOK, 110 apOiTpa)kH1 CyAH MOKYTh BUHOCUTHU TaKl
BUJU pIIIEHb — B MPOIECI apOITPAXKHOTO PO3MIISIAY: MPOMIDKHE, YacTKOBE; 3a
pe3yiabTaTaMu pO3TJsly — OcTaroyHe abo (QiHadbHE, a TaKOX pIIICHHS Ha
y3TOJDKCHUX YMOBAX; IMiCJIsl BAHECCHHS OCTAaTOYHO PIIICHHS: TOJaTKOBE Ta OKpPEMe
pIlICHHS.

[To-TpeTe, BH3HAYWIM, IO BHUMOTH, SKi BHUCYBAIOTBCS 0 apOiTpaKHOTO
pillICHHS B MDKHApPOJHHMX aKTaxX Ta HAIIIOHAJIIBHUX 3aKOHOJABCTBAX PI3HUX KpaiH
MOKHA PO3AUIMTH HA JABI TPYIH: BUMOTH 110,10 (POPMU 1 BUMOTH TOJI0 3MICTY.

[To-ueTBepTe, mNpoaHadi3yBaBIIM BUMOTH 100 (opMu apOITpakHOTO
pilIeHHs 3pOOUTH BHCHOBOK, IO 3arajoM BUIUIAIOTH TpH (PopMalibHI BUMOTH:
MIOJI0 CTPOKY BHUHECEHHS pIIICHHS, 00 JIOTPUMAaHHS MHUCBMOBOI (opMu
JOKYMEHTY Ta IIOA0 OOOB’SI3KOBOTO IIJANHUCAHHSA pIlIeHHS apOiTpoM 4Yu
apbiTpamu, sk Opajau ydacTh B apOITpa)KHOMY PO3TIISI i

[To-’siTe, mpoaHadizyBaBIIA 3MICTOBHI BUMOTH J0 apOITPa)KHOTO PIlICHHS
3pOoOMIM BUCHOBOK, IO BUMOTH JI0 3MICTY PIllIeHHs B 3aKOHOJIABCTB1 Pi3HUX KpaiH
PO3TIIAIal0Th B BY3bKOMY Ta IMIMPOKOMY po3yMiHHI. B YkpaiHi 10 3MicTy pireHHs
MDKHApOJIHOTO apOiTpaky BHCYBAIOTHCS TaKi BUMOTH: 3a3HAYEHHS JIATH Ta MICIA
apOITpakHOTO PO3TIIAY, OOTPYHTYBaHHS MOTHBIB, Ha SIKMX BOHO TPYHTYETHCH,
BHCHOBOK TIPO 33JIOBOJICHHS a00 BIIXWJICHHS IMO30BHHUX BHUMOT, a TaKOX CyMYy

apOiTpakHOT0 300pY 1 BUTPAT MO CIPaBi Ta iX pO3MOLT MK CTOPOHAMH.
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PO3JILI 2
MOPSIJIOK BUSHAHHSI TA BUKOHAHHS APBITPAYKHUX PIIIEHD

2.1. IlinctaBn BU3HAHHA apOiTpa)KHUX pilleHb HeAilicHUMM (CyI0BHIi

KOHTPOJIb)

Komu  cTOopoHM  30BHINIHBOSKOHOMIYHOTO  JIOTOBOPY  YKIAIaOTh
apOiTpakHy Yrojly Ta MIJIOPSAKOBYIOTh MOXIIMBHH cHip apOiTpaxy, BOHH
BUKITFOYAIOTh O3S CIIOPIB 3 FOPUCIUKINI Jep)KaBHUX CYAiB. TakuM YWUHOM,
JIEp>KaBHI CYJI HE MAIOTh MpaBa PO3TJISAIaTH CIIOPH, 110 BHHUKAIOTH 3 apOiTpaKHoi
yroJiM, 3a BHHATKOM OKpeMHX BUMajiKiB. Hampukian, xomu apOiTpaxkHa yroja €
HEJINCHOI0, BTpAaTUJIa YMHHICTh a00 HEe MOXkKe OyTH BHKOHaHA. JlaHe TOJIOKEHHS €
OMHUM 3 0a30BUX Yy CHUCTEMI MDKHApPOJIHOTO KOMEPIIHHOTO apOiTpaxy, M0
3aKpIMIEHO B OCHOBHUX MDKHApPOJHO-TIPABOBUX aKTax Ta HOpMax HAaIllOHAJIBLHOTO
3aKOHOJABCTBA KpaiH, K1 MNPUEJHAIUCH JO BIAMOBIIHUX MDKHAPOIHUX
JOKYMEHTIB. B CBoemMy JHOCHIIKEHHI MK BCTAaHOBWJIM, IO PO3IJISA CIOPY
apOITpaXXHUM CYAOM 3aBEPIIYEThCS BUHECEHHSIM apOITpakKHOTO pillleHHs abo
yXBAJIGCHHSAM  [OCTAHOBM  TMPO  MPUIHUHEHHS  apOITPaXHOrO  PO3IJISIY.
3arajJbHOBU3HAHUM € MPUHIIUIT OCTATOYHOCTI PIIEHHS MDXHAPOIHOTO apOiTpaxy,
SIKE TMJIJISATa€E HeBIAKIAJHOMY BUKOHAHHIO Ta HE MOXKe OYTH OCKap>KeHE J0 JKOJHO1
BUIIECTOAIIOT 1HCTAHI SIK, HAMPUKIAJ, CyJ0BE PIIIEHHS, BUHECEHE JCP)KaBHUM
CyJIOM.

Pazom 3 THM, JOKTpWHA TpaBa BHUXOJATH 3 TOTO, IO MIKHAPOIHHM
KOMEPIiHUN apOiTpak SK aJdbTEPHATUBHHUI CMOCIO BUPIMICHHS KOMEPIIHHUX
CIIOpIB HE MOXKE ICHyBaTh 0Oe3 TICHOI B3aeMOJil 3 JIepKaBHUMHU CynaMH. Taka
B3aEMOJIS BiOyBaeTbcss y GOpPMI CYIOBOIO KOHTPOJIO, IHIIMMH CIIOBaMU
nepeBipky apOiTpakHOTO PIlIEHHS Ta HOTO CKacyBaHHS a00 HaJlaHHS JT03BOTY Ha
HOro BU3HAHHS Ta BUKOHAHHS Ta y (POpMi CHOPUSHHS AISUIBHOCTI MIXHApPOJHOTO

KOMEPIIHHOTO apOiTpaxy 3 00Ky nep:kaBHUX cymiB [34, c. 84].
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Ha wnamy nymKy, MOBHE YCyHEHHS Oylb-AKOi (OpMH KOHTPOIIO 3a
apOITpaXHUM PIMICHHSIM MOIJIO O MPU3BECTH 10 MOPYIICHHS NpaB YYaCHHKIB
apOiTpaxkHoro nporuecy. Pa3om 3 TUM, MU BBaXKa€EMO, 110 KOJIO MUTAHb, SIK1 MOXKYTh
pO3MISAATUCh JIEPKABHUMHU CylaMH Mae OyTH YITKO OOMEXKEHO, o0 He
NOpYIIYBAaTH OCHOBHI IPUHLIMIKM MIKHAPOAHOTO KOMEPILIMHOTO apOiTpaxy.

[IpaBoBa migcTaBa 3A1MCHEHHSI CYJOBOI0 KOHTPOJIO MICTUTHCA B IMYHKTI
«e» wactum 1 crarri V  Hero-Mopkeskoi komBenmii 1958 p. 3okpema,
nepen0ayeHo, M0 y BU3HAHHI Ta BUKOHAHHI PIIIEHHS MDKHAPOAHOTO apOiTpaxy
MOXKe OYyTH BIIMOBJICHO, SKIIO BOHO OyJ0 CKacoBaHO ab0 MPHU3YNHHEHO
KOMIIETCHTHOIO BJIQJOK0 JIepaBU, B sKii 1€ pimeHHs Oyjgo BHHECEHO, abo
JIepKaBH, 3aKOH SIKOi OYJIO 3aCTOCOBAHO y MPOIIeCi BUpIilIeHHS criopy [2].

[IpaBoBe peryntoBaHHS IHCTUTYTY CYIOBOTO KOHTPOJIO 3IiHCHIOETHCS Ha
PIBHI HaIIOHAJILHOTO 3aKOHOJIABCTBA KpaiH, OCKUTBKHU I1e popMa KOHTPOITIO 3 OOKY
nepkaBHUX cyaiB. Ha MiXHapoaHO-TIPaBOBOMY PIBHI MOXKYTb OyTH BperyJyibOBaHI
JUINE JIesIKi CKJIaJIOB1 IIBOTO 1HCTUTYTY, HAMpPUKIaA, TMEpeiK IACTaB s
CKacyBaHHSI apOITpaXHOro pimieHHs. Tak, 1HCTUTYT OCIOPIOBaHHSA Ta, 3BiJICH,
CKaCyBaHHS apOITPaKHOTO PillIeHHs 0YJI0 YaCTKOBO BPETYJIHOBAHO €BPONEHCHKOIO
KOoHBeHIli€0 1961 poky [4].

OcHOoBHa MeTa CyAOBOTO KOHTPOJIO — HEJOMYIIEHHS BHU3HAHHA 1
IPUBEICHHS 0 BUKOHAHHS apOiTpaKHUX pillleHb, K1 Oy BUHECEHI 3 CYTTEBUMH
HNOPYLICHHSMH, TeplI 3a BCE MPOILECYalIbHOIO XapakTepy. Pesynbratom
IPOBEACHHS OCIOPIOBAHHS MOKE CTAaTH CKAacyBaHHS (TOBHICTIO ab0 4YacTKOBO)
TAKOTO apOITPaKHOTO PIIIEHHS CYAOM Yy MicCIli, Jie¢ BOHO OyJO BHUHECEHE, IO B
CBOIO 4Epry TiIrHEe 3a co00K0 3a3BUYail HEMOXJIMBICTH HOTr0 BU3HAHHA 1
IIPHMBEJICHHS JI0 BHKOHAHHS B YCiX iHINX KpaiHax-ygacHMI®X Heo-Hopkcpkoi
KOHBEHIII. Y BHIANKy, SIKIIO apOiTpa)kHe pIIICHHS, BHUHECEHE 3 CYTTEBUMH
MOPYIICHHSIMH, HE OyJ0 IMepeBipeHO B MICIl HWOro BHUHECCHHS, CTOpPOHA, SKa
nporpayiia, Oyjae 3MyIlI€Ha OCHOPIOBAaTH TaKe PIIMIEHHS KOXEH pa3 1 B KOXHIM

JIeprKaBi, JIe 1ie PIlleHHs MPUBOIUTHCS 10 BUKoHaHHS [50, ¢. 96].
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Ha mamy aymKy, cyIoBHI KOHTPOJB 1 MEXaHi3M OCIIOPIOBAHHS CYIOBHX
pillieHb Ma€ SIK MO3UTHBHI, TaK 1 HEraTUBHI cTOpoHU. Hampukiaza, ctopoHa, ska
nporpaia apoiITpakHUI PO3TIIs, 3aBXK/IU Oy/e 3allikaBlIeHa Y CYJOBOMY KOHTpPOJIL,
a Ui CTOPOHM, SIKa BHUTpaja, Ie 3aBxau Oyae HeOakaHUM, HETaTUBHUM SIBUILIEM,
AKE 3aTIrye Mpouec NMPUBEIEHHS apOITpakKHOrO pINIEHHS 10 BUKOHAHHA. Jlis
TOro, 1100 CTOPOHHM HE 3JOBXHMBAIM CBOIM IIPABOM HAa OCKAap>KEHHSA CYIOBOTO
pillieHHs, OUIBIIICTHL KpaiH CBITYy TMependadae y CBOEMY apOITpakKHOMY
3aKOHO/ABCTBl OOMEXEHUN MEXaHi3M OCIOPIOBAaHHSA 1 OOMEXEH1 MiJCTaBU IS
CKacyBaHHS apOITpa)KHOTO pIllIEHHS, SKi 3BOASATBHCS, TEPEBAXKHO 1O CYTTEBHX
IpoIeCyaTbHUX MOPYIICHD 1 MEepPeBUILECHHS apOiTpamu cBoei kommereHiii [50, c.
95]. Mo Takux KpaiH HaiexaTh, 30kpema, Ppanmis, CIIA, Higepnanmm,
HiMmeuunna, a Takox YKpaiHa, sika 3poOuiia psij CyTTEBUX KPOKIB IS TIPUBEICHHS
CBOTO 3aKOHOJIaBCTBA JI0 BUMOT MI>KHapOJHO-TIPAaBOBUX akKTiB. B ycix 1mux kpainax
OCTIOPIOBAHHSI € IMIIEPATUBHUM - CTOPOHM HE MOXYTh YCYHYTH HOTO CBOEIO
yro010, OHAK CYJ TIepeBipsi€ apOiTpaxKHi PIIIIEHHS 32 0OMEXEHUM KOJIOM MU TaHb,
0 CTOCYIOTBCA CTOpPiH apOITpakHOI yroja, CyTi CIOpy 1 camoro rmepeodiry
apOiTpaxkuoro mporecy [34, c. 84].

3 HOpPM YMHHOI'O 3aKOHOJABCTBAa YKpaiHW BUIUIMBAE, IO CYIOBUH
KOHTPOJIb MOKE€ MTPOBOJIUTUCH B TAKUX MPOIECYaTbHUX (Popmax:

- OCKap KeHHS MOCTaHOB apOITPaKHOTO Cyy IIOAO0 CBO€ET KOMIETEHIIi (CT.
16 3axony Ykpainu «IIpo mixHapogHuit KOMepIinHui apoiTpax» ta ct. 461 LIIK
VYkpainn);

- ockapkeHHs apOitpaxHoro pimeHHs (cT. 34 3akony Ykpainu «IIpo
MDKHApOIHUHN Komepiiiauit apoirpax» ta po3ain VIII rmasu 3 HIIK Ykpainn);

- TIPOLIETypY BU3HAHHS Ta HAJlaHHS J03BOJY HAa BUKOHAHHS apOiTpaKHOTO
pimenHs (ct. 35-36 3akony VYkpaiam «IIpo MibKHaApOgHUN KOMEPIIHHUN
apOitpaxk» Ta po3nin IX rmasu 3 LIIK Ykpaian).

Jlo mporecyanbHO1 (OPMHU CYTOBOTO KOHTPOJIIO TAKOX MOKHA BITHECTH
MpaBO CYyAIB BUPINIYBaTH MUTAHHS JINCHOCTI apOITPa)KHOi yroad B MexKax

MpOIEeYP BIABOAY AEPKABHOTO CYAy 3 HemiACcyaHocTi (cT. 8 3akoHy YKpaiHu
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«IIpo MikHapomHuii KoMmepuiitHmii ap6itpax» Tta c1. II Hero-Hopkcskoi
koHBeHI1ii) [11; 4].

X0o4eMO 3ayBaKUTH, L0 MNEPENTIueHUN MepesiKk BUIMAJKIB MEPEeBIPKUA Ta
MO>KJIMBOTO CKaCyBaHHS CYZOBOTO BTPYYaHHS € BUKIIOYHHM. J[aHe TBEpIKCHHS
ciuaye 3 HopMu cT. 5 3akoHy VYkpainu «IIpo MiKHApoaHMIl KOMepUIHHMIMA
apOiTpax», B sIKii WAEThCA, IO 3 MUTaHb, 110 PETYIIOIOTHCS IIUM 3aKOHOM, HisIKe
CyJIOBE BTpPYYaHHs HE MOBHHHO MAaTH MICIsA, KpiM SK y BUMNAAKaX, KOJU BOHO
nepeadoayveHe B 1iboMy 3akoHi» [11].

Hanani B cBoEMY JOCHIIPKEHHI MU TTPOaHAI3yeEMO OUIBII AETATBHO KOXKHY
3 opM CyZ10BOTO KOHTPOJIIO.

BignoBimno no Hopm ctarti 461 IIIK VYkpainu nependaueHo, 110
OCKap>KEeHHS MOCTAaHOB MIXKHAPOJHOTO KOMEPIIHHOTO apOITpaKy MpO HASIBHICTh Y
HBOTO KOMIIETEHIII], SIKIIO MICIe apOiTpaky 3HaXOAUTHCS Ha TepUTOpii YKpaiHw,
3MIACHIOETHCS B TMOPSAKY, THependadyeHoMy Il OCKapKEHHA  pillieHb
MDKHapOJHOTO apOiTpaxky, 3 OCOOJHUBOCTSIMHU, BCTAHOBJICHHUMH MIXKHAPOIHUM
JIOTOBOPOM, 3rojla Ha 000B’A3KOBICTh AKOTO HagaHa BepxoBHoio Panoro Ykpainu
[13]. B manomy Bumamky MoBa #ae ImPO OCKap:KEHHS HE CamMoro apoiTpa)XHOro
pIIIIEHHS, a TTIOCTAaHOB apOITPaKHOTO CYAY IIOJA0 HAasBHOCTI KoMmmeTeHIlii. Pazom 3
TUM, BU3HAUEHO, 1110 TIPOLIETypa OCKAP)KEHHS TAKUX TTOCTAHOB TOTOKHA MPOIIEAYPl
OCKap KeHHs apOITPa)KHOTO PIIIIEHHS, BAHECEHOTO 110 CYTi CIIOPY .

3 mpuitHaTTAM 3akoHy Ykpainu «lIpo BHeceHHs 3MmiH 10 ['ocogapchkoro
npolecyalbHOro Koiekcy Ykpainu, L[uBUIBHOrO mpoLecyaJbHOTr0 KOJEKCY
Vkpainn, Komekcy aaMiHICTpaTHBHOTO CYJOYMHCTBA YKpaiHM Ta IHIIUX
3akoHOaBYMX akTiB» Bim 03 sxoBTHS 2017 poxy Ne2147 [10], skuif BCTynuB B
cuy 15 rpyanst 2017 poky 3aKOHOAABEIs YITKO BUITMCAB MPOIIEAYPY OCKap>KEHHS
pIIEHHST MDKHAPOIHOTO KOMEPIIHOTO CyIy, BIAMEXKYBaBIIHM i1 BiJ TOPSIAKY
OCKapEHHsI PIIIEHHS 1HO3EMHOTO CYY.

PimmenHss MKHaApOIHOTO KOMEPIIMHOI0 apOITpaxxy MoKe OyTH OCIOPEHO,
KO0 Mice apOiTpaky 3HAXOIUThCS Ha Teputopli YkpaiHu. Take MOJI0KEHHS

MicTUThCS B 4. 2 cT. 454 IIIK Vkpainu. BignoinHa 3asiBa mpo OCHOPHOBaHHS



33

apOITPaXXHOTO PIIIEHHS TMOJAEThCA JO aMeNSIIIHHOrO 3arajlibHOro0 CyAy 3a
MICIIe3HAXO/KeHHIM apOiTpaxy [13].

3akoHO/aBelb YITKO BH3HA4Ya€ CTPOKH, B SKI TOJAETbCA 3asiBa IMpPO
CKaCyBaHHs PIIIEHHS MDKHApOJHOrO KoMepuiiHoro apOirpaxy. Tak, BiIMOBIIHO
10 4. 6 ct. 454 HIIK VYkpaiHu BU3HAYEHO, IO Taka 3asBa IMOJAETHCA B TPbOX
MICSYHHUN TEPMIH 3 JHSA, KOJM CTOPOHA, IO OCKAPXKYE PIIICHHS MIXKHAPOJIHOTO
apOiTpaxxy #oro orpumana, a SKIIO BOHA 3BepTajach /0 MIKHAPOIHOTO
KOMEPIIIHOTO apOiTpaky 3 KJIOMOTAaHHSM TIPO BUIIPABICHHS, PO3’SICHCHHS YH
YXBaJICHHSI JTOJIaTKOBOTO PIIICHHS, TPbOXMICIYHUN CTPOK BiIPaxOBYETHCS 3 JIHS
BUHECEHHS MDKHAPOJHUM KOMEPI[IHHUM apOiTpa)keM pIillleHHS MO BiAMOBITHOMY
KionotanHio croponn [13]. HacmigkoM TOpYIIEHHS BU3HAYEHOTO CTPOKY €
TIOBEPHEHHSI 3a51BU 0€3 pO3TIIs LY.

Bumorn g0 d¢opmMu 1 3MicTy 3asBU NP0 OCKApKEHHsS  PIIICHHS
MDKHApOIHOTO apOiTpaky Mictatbes B HopMmax cr. 455 IIIK VYkpaiau [13].
3o0kpema, 3asiBa Mae OyTH IMOJlaHa y TMHUCHMOBIN Gopmi 1 MimUcaHa 0co0oro, sSKa
ioro ockapxkye. Cepea BUMOT 10 3MICTY 3asgBH OOOB’SI3KOBHUMH € BHU3HAUCHHS
HiZICTaB JIJIT OCKAp)KEeHHsI (OCIIOPIOBAHHS) PIIICHHS MIXHAPOJIHOTO0 KOMEPIIHHOTO
apOiTpaxxy Ta 3MICT BHUMOTHM 0COOHM, sKa Tmojae 3asBy. Ha oOrpyHTyBaHHS
3a3HAYCHMX B 3asB1 MIJCTaB TAKOXK MalOTh OYTH JOAaH1 BIIMOBIIHI JOKYMEHTH.

CnpaBa mpo OCKapKEHHS PIIICHHs apOiTpaXky pO3TISIA€ThCS MPOTATOM
TPUALATH JHIB 3 JHS HAAXOMKCHHS 10 CYIy BIANMOBITHOI 3asiBU OJHOOCOOOBO
CYIICIO B CyJJOBOMY 3acCiJJaHH1 3 TIOBiIOMIIEHHAM cTOpiH. [Ipu po3rmsiai cipasu 1o
CyTi CyJ BCTAaHOBJIIOE€ HAsSBHICTH a00 BIICYTHICTh TMIJACTaB MJisi CKAacCyBaHHS
pilIeHHs] MIKHAPOIHOTO KOMEpIIIHHOTO apOiTpaxy. Pazom 3 TuM, BakIuBHM, Ha
HAIIy AYMKY, € 3aCTEPEXEHHS PO T€, IO CyJ HE OOMEXEHUI TOBOJIAMH MOAAHOT
3asiBU, SKIIO B XOA1 pPO3TJsAy Oyae BCTAaHOBJICHO MIACTaBH [JIsi CKACYBaHHS
pimenns [50, c. 96].

Taki miacTaBu Bu3HaueHi y 4. 2 c1. 459 LIIK Vkpainu. 3okpema, piieHHs
MDKHApOJHOTO KOMEPLIIHOTO apOiTpaxky MOXe OyTH CKacOBaHO Y pasi, SIKIIO:

1) cropona, 110 oaana 3asBy PO CKaCyBaHHS, Ha/1aCTh JI0Ka3U TOTO, LIO:
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a) O7lHA 13 CTOPIH B apOiTpakHill yrojai Oyia Heli€3AaTHOIO; a0o 11 yroja €
HEJIIMCHOIO 32 3aKOHOM, SIKOMY CTOPOHM IO YroAy MiAMOPSAKYBaldv, a B pasl
BIJICYTHOCTI TaKOi BKa31BKH - 32 3aKOHOM Y KpaiHH;

0) 1i He OyJIO HaJIEXKHUM YMHOM IOBIIOMJIEHO PO NMPU3HAYEHHS apOiTpa yu
po apOITpaKHUM pO3Tis ad0 3 IHIIUX MOBAXKHUX MPUYUH BOHA HE MOTJia MOJaTH
CBO1 ITOSICHCHHS;

B) pIIIEHHS BUHECEHO IIOJ0 HE TMependadyeHoro apOIiTpaKHOK YTroJI0r0
cropy a0o Takoro, 0 He mMiAmaaae miA ii yMOBH, a00 MICTUTh TMOCTAaHOBHU 3
NUTaHb, M0 BUXOMATH 3a MEXI apOITpa)kHOT Yroju, MpOTE SKIIO TOCTAHOBH 3
UTaHb, K1 OXOIUTIOIOTHCSA apOITPAKHOIO YIOJI00, MOXKYTh OyTH BIIOKpEMJICHI Bij
TUX, [0 HE OXOIUTIOIOTHCS TAaKOK YIroJI00, TO MOXKE OyTH CKacoBaHa TUIBKH Ta
JacTHHA apOIiTPaKHOTO pIllleHHS, SKa MICTHTh TOCTaHOBHU 3 TUTaHb, IO HE
OXOILTIOIOTHCS apOiTPasKHOIO YroJI010;

I) CKJIaJg MDKHApOJHOTO KOMEpIIMHOro apOiTpaxy abo apOiTpaxHa
mpolieypa He BIMOBIIAINA YOl CTOPIH, SIKIIO TUIBKK TaKa yrojaa He CYNepeunuTh
3aKOHY, BiJl SIKOTO CTOPOHHM HE MOXYTh BiJIcTymaTu, abo, 3a BIACYTHOCTI Takoi
yroju, He BIIMOBIIAIA 3aKOHY;

2) CyZl BUBHAYUTb, 1110:

a) BIAMOBIIHO J0 3aKOHY CIIip, 3 OTJIAY Ha HOro mpeaMer, He Moxe OyTH
nepeaaHuii Ha BUPIMICHHS MDKHAPOIHOTO KOMEPIIIMHOTO apOiTpaxy;

0) apOiTpakHe pillICHHS CYNepeYuTh MMyOiuHOMY TopsAKy Ykpainu [11].

Bapro 3a3HaunTH, 1110 BKa3aHa HOpMa TMOBHICTIO TYOJIFOE 32 CBOTM 3MICTOM
cT. 34 Tunosoro 3akony FOHCITPAJI, B sKOoMy TaKO>X BU3HAYEHO IIIICTH ITi/ICTAB
CKacyBaHHSI PINICHHS MDKHAPOJIHOTO KOMepIliiiHoro apoirpaxy [7]. A xpim Toro,
aHaNoriyHuiA nepenik nepenidernii B cT. 478 LIIK Ykpainu, ge MICTAThCS meperik
mifcTaB g BIAMOBM Yy BH3HAaHHI 1 HaJlaHHI JO3BOJIy Ha BHKOHAHHS PIIICHHS
MDKHApPOJIHOTO KoMepiItiiiHoro apoirpaxy [13]. [ammmMu cioBamu Bei 1i MiZCTaBH
MO’KHA BBa)XaTH IMIICTaBaMU JJIsi BUSHAHHS apOITPakHOTO PIICHHS HEAIMCHUM.

Sk mu Bxe 3a3Hauniy, y nonepennit pepakuii HIIK Ykpainu, sika gisna no

2017 poky 1i miACTaBU JEIIO BIAPI3HSAIMCH BIJ IMiJACTaB, K1 Bu3HaueHi B Hpio-
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Wopkeskiii Korsenmii 1958 poky [4]. ¥V moiii pemakuii IIITK Vkpainu BkazaHi
po36ixHOCTI OyJIM YCYHYTI HUISIXOM afanTanii monoxenb cr. V Hpo-Hopkcbkoi
KongeHttii.

3 aHajizy BUIINE3a3HAUCHUX IPABOBUX HOPM BOAYaeThCs, IO IMiJICTaBU
CKacyBaHHs apOITpa)KHOTO PILLIEHHS AEp>KaBHUX CYJIOM CIIiJI PO3MEXYBAaTH Ha JBI
IPYIU: MMICTaBY, KO CyJ 32 IPOXaHHSIM Ta JOBOJAMU CTOPOHH BHU3HAE PIllICHHS
HEJIUCHUM Ta CKacOBY€ MOTro Ta MIJCTaBU, KOJM CY/A 3a BJIACHOIO IHIIIATUBOIO
MO’K€ BU3HATH PIlLICHHS apOITpaKk HEIIACHUM.

Ha namy nymky, ciig 3BepHYTH OCOOJIMBY yBary Ha Ti MiJICTaBH, KOJU CY/I
CaMOCTIHHO CKacOBY€ pIllIEHHS MDKHApOJIHOTO KoMmepIliiHoro apbitpaxy. o
TaKUX IIiJICTaB, 30KpeMa, HajexaThb HeapOITpaOenbHICTh cropy (BiIMOBIAHO 0
3aKOHY CITip, 3 OIJISITY Ha HOTO TIPEIMET, HE MOYKEe OyTH TepelaHnuii Ha BUPIIIICHHS
MDKHApOJHOTO KOMEpIIMHOro apOiTpaxky) Ta CYNEepeuHICTh apOITpa’kHOTO
pileHHs myoidHOMY OpsAAKy Ykpainu [4].

MiKHapoaHUN KOMITET 3 KOMEPIIIHHOTO apOiTpaxky y CBOIX PEeKOMEHAIlIsAX
CYIISIM HaroJolrye Ha TOMY, IO 3 METOI0 OXOPOHHU ITYOJIIUHUX 1HTEPECIB JepKaBH
CyId MOXYTh BUKOPUCTOBYBAaTH HaBE/IEHI BHWIIE MIACTaBM 3a BJIACHOIO
iHiiaTHBHOIO «€X OffiCio» mst ckacyBaHHS apOITPa)KHOTO pilIeHHsS a00 BIIMOBHU y
3aI0BOJICHHI 3asBU PO BU3HAHHS 1 IPUBEICHHS HOro 10 BUKOHaHH: [62, ¢. 156].

Bonnowac, aHamiz cymaoBOi MpakTHKWA CBITYUTH, IO CYAJAl TJIymMadaTb
BKa3aHI TOJIO)KEHHSI TAKUM YMHOM, 1110 3000B’A3y€ Cy/H 32 BIACHOIO 1HII[IATHBOIO
nepeBipsSITH apOiTpabeNbHICTh CIIOPY 32 3aKOHOJIABCTBOM Y KpaiHU Ta MUTAHHS PO
MOJKJTUBICTh TMOPYIIEHHS MyOJIYHOTO TOPAIKY Y pasi 3aJ0BOJICHHsS 3asBH IPO
BU3HAHHSI Ta BHUKOHAHHS PINICHHS MDKHAPOAHOTO apbitpaxkHoro cymy. lle
HiATBEPKY€EThCS MocTaHOBOKO BepxoBHoro Cyny Ykpainu Big 05 Bepecus 2018
poky y cmopaBi Ne761/46285/16-1 B sKili 3pOOJECHO BHCHOBOK, IO MPHHITUII
JUCTIO3UTUBHOCTI CYJOBOTO PO3MISIAY 3aCTOCYBAaHHIO HE IMIIJISATAE, OCKUIBKU
BU3HAHHA Ta HAaJaHHS J03BOJY HA BHUKOHAHHS apOITPaKHOTO PIllIEHHS 32 CBOEIO
MIPAaBOBOIO MPUPOAOI0 € BTPYYAHHSAM y MyOJIIYHUN MOPSAOK Ta CYBEpEeHHI MpaBa

KpaiHu, B SIKId MPOCSATh BU3HATH apOITpaKHE PILICHHS Ta HaJaTH JO03BUI HAa MOro
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BukoHaHHS [13]. A omxke cyn mepmioi I1HCTaHIi Mae BUPINIATH, YU € TaKe
BTPyYaHHs JONYCTHMHM Ta Bignoimae Hero-Mopkebkili  KoHBeHmii Ta
HallIOHAIbHOMY 3aKOHOJABCTBY.

3 orysAy Ha Le CylaM CIiA JOCHIIUTA MOXIIMBICTh MEpEJaHHs CIOpY Ha
po3rsia  apOiTpaky, BIICYTHICTh OYIb-KHUX TMEPEIIKO] I[bOMY, a TaKOX
BpPaxXOBYBAaTH CyO’€KTHHUH CKIIaJ] yUaCHUKIB CHIOPY Ta mpeamet cropy. [Ipu mpomy,
BapTO 3BEPHYTH yBary i Ha Te, IO MICIS BHECEHHsS 3MIiH J0 MpOIEeCyaTbHUX
KOJIEKCiB, TIepesik HeapOiTpadeIbHUX CIOPiB OYJI0 3MIHEHO.

Binnosinno mo cr. 22 I'TIK VYkpainu, o cnopiB, siki HE MOXYTh OyTu
nepeiaHi Ha BUPIIIEHHS MIKHAPOIHOTO KOMEPIIIHHOTO apOITpaxKy, BITHOCSTh:

— CHOpW TMpO BU3HAHHS HEJINCHUMH akKTiB, CIIOPiB MpO JIepPKaBHY
peectpaiito abo O0O0JIK MpaB Ha HEPYXOMe MaWHO, TMpaB I1HTEICKTYaIbHOI
BJIACHOCTI, MTpaB Ha I[IHHI ManepH, a TAKOXX CHOPIB, 10 BUHUKAIOTH MPHU YKJIaJaHHI,
3MiH1, pO3IpBaHHI Ta BUKOHAHHI JOTOBOPIB MpO MyOJIiuH1 3aKYITiBIIi;

— CIIPaBH y CIOpax 100 MpUBaTU3allli MaiHa;

— CIPaBH Yy CIIOpax, 110 BUHUKAIOTH 3 KOPIOPATUBHUX BITHOCHH IOB’A3aHI 31
CTBOPCHHSM, ISUIBHICTIO, YIPaBIIHHAM a00 NPUIUHEHHSIM MJISJIBHOCTI TaKoi
IOPUIUIHOT 0COOH;

— CIpaBU y Cropax, M0 BUHUKAIOTH 3 BIJIHOCHH, TMOB’S3aHUX 13 3aXUCTOM
€KOHOMIYHO1 KOHKYPEHIIIT Ta 3aXKCTOM BiJl HEIOOPOCOBICHOT KOHKYPEHITIT;

— cIpaBy Mpo OAHKPYTCTBO 1 CIIPAaBH 3a 3asBaMU PO 3aTBEPKCHHS TUIAHIB
caHarii 60p>KHUKa JI0 BIAKPUTTS MPOBAKEHHS y CIIpaBi Mpo 0aHKPYTCTBO;

— CHOpaBH y CHOpax MIOJI0 OCKap>KeHHs akTiB (pIlIeHb) CYO’ €KTIB
TOCIIOZApIOBaHHs Ta iX OpradiB, MOCAJOBUX Ta CIYyKO00BUX 0cCi0O y cdepi
oprasizartii Ta 3iiCHEHHS TOCITOAAPCHKOT TIsITbHOCTI;

— CIpaBU TPO OCKApPKEHHS PIlIeHh TPETEHCHKUX CYJIB Ta MPO BUIAUY
HaKa3y Ha MPUMYCOBE BUKOHAHHS PIlIEHh TPETEHCHKUX CY/IiB;

— CIPaBU y CHOpax Mk OPUANYHOIO 0CO00I0 Ta ii MOCaT0BOK 0COO0I0 MPO
BIIMIKOAYBAaHHS 30MTKIB, 3aMOISTHUX IOPUAWYHIA 0c001 AiaMu (O€3M1sTIbHICTIO)

TaKOi HOCaJ0BOI 0COOH;
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— CIPaBU MPO BUMOTHU MIOJIO peecTpallii MailHa Ta MailHOBUX MpaB, 1HIIUX
peecTpauiiHuX i, BU3HAHHS HEAIMCHUMH AakTiB, 110 MOPYWIYIOTh IpaBa Ha
MamHo;

— CIpaBH y CIHOpax MO0 pPEeCTpailii, OOJIKY TMpaB I1HTEICKTYyaIbHOI
BJIACHOCTI 1 CIIPaBU PO BU3HAHHS TOPrOBEIBHOI MAPKH 100p€e B1IOMOIO;

— 1HIII CHOpH, SIKI BIJAMOBIAHO JO 3aKOHY HE MOXYTh OyTH MepelaHi Ha
BUPILICHHS TPETEHCHKOTO CYAy a00 MIXHAPOIHOTO KOMEPIIIHHOTO apOiTpaxy [9].

KpiMm TOro, cynm 3000B’si3aHI TEPEBIPATH YU MNpU3BEIAE BUKOHAHHS
apOITpakKHOTO PILIEHHS A0 MOPYUIEHHS MyOJIYHOrO NOPSAKY YKpaiHu.

3okpema, crarta 478 IIIK Vkpainu nepenbdadae, mo cya BiIMOBISE Yy
BU3HAHHI 1 HaJaHHI JI03BOJy HAa BHUKOHAHHS pIIMIEHHS MDKHAPOIHOTO
KOMEPIIifHOTO apOiTpaxy, SKIIO CyJ BHU3HAE, 10 BU3HAHHS Ta BUKOHAHHS IIHOTO
apOITPaKHOTO PILICHHS CYMEpedYuTh MyOJaidHOMY mopsaky Ykpaiau [13]. Taka
KOHCTPYKI[iS BKa3aHOi HOPMHM CTBOPIOE TPYIHOIIl MMiJ Yac I MPAKTUYHOTO
3aCTOCYBaHHS, OCKUIBKM YKpailHChKE 3aKOHOJIAaBCTBO HE MICTUTh BU3HAUYCHHS
HNOHSTTS «IYOJIYHUI TMOPSIIOK» Ta YMOB, 32 SKHUX TaKUi TOPSJAOK BBAKAETHCS
MOPYIICHHUM.

JI1s1 po3yMiHHS ITHOTO MOHSATTS CJIiJ] 3BEPHYTHUCH O MDKHAPOIHOTO JOCBITY.
3rigHo peKoMeHaamii Acoilrialii Mi>KHAPOHOTO TpaBa, MDKHAPOIHUN MYOITYHHMA
NOPSIIOK Oy/Ib-AKOi JAep)KaBU BKIIOYAaE B ceOe dyHAaMEHTadbHI IMPUHIIUIH, SKi
BIJIHOCATBCS JIO CIIPaBEIMBOCTI a00 MopaJi, sSKi I JAepkaBa Oakae 3aXHCTHTH,
HaBITh SIKIIIO BOHA HE Oyia Oe3MocepenHbo 3adisiHa y CIOpi, a TAKOX OOOB’SI3KH
JIep’)kKaB  BUKOHYBAaTH CBO1 3000B’Si3aHHS Tepel IHIIUMHU JepkKaBaMu  a0o
MDKHApPOJIHUMU OpTraHizamismu [22, c. 72].

KomirteT 3 Mi>kHapOJHOTO KOMEPITIHHOTO apOiTpaxky MibkHApoaHOT acorriarii
IOPUCTIB BBaXKA€, M0 MDKHAPOJAHHUA MYOTIYHUN TOPSIOK OXOIUTIOE MPUHIIAIHA 1
HOpMH, BH3HAHI B JIEPKaBi, sIKi 32 CBOEI TPUPOJOI0 MOXKYTh MEPEUIKOIHKATH
BU3HAHHIO 1 BHUKOHAaHHIO apOITPaKHOTO pIIIEHHS, BUHECEHOTO0 Yy KOHTEKCTI
MDKHAPOJHOTO KOMEPIIHHOTO apOiTpa)xy, KOJM BHU3HAHHA 1 BUKOHAHHS

3a3HAYEHOI0 PINIEHHS CHPUYMHUTH iX MOPYLIEHHS, 3 TOYKH 30py MpOLEeaAypU
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OPUIHATTS pilleHHd (MpolleCyaJbHUH MDKHApPOJHUN MyOJIYHUN TOPAIOK) UM
Horo 3MicTy (MaTepiaapHUI MDKHAPOIHUIA MyOiuHUi mopsaok) [68, c. 38]

[TigkomiTeT 13 BU3HAHHS 1 BUKOHAHHS apOITpaKHUX pilieHb MiXKHapOIHOI
acomianii IOpUCTiB NpoaHaTizyBaB gonoBigi 39 kpain-yyacuuus Hero-Hopkcskoi
KOHBEHII11 PO 3aCTOCYBAaHHS 3aCTEPEKEHHS PO MyOIIUHUIA TOPSAIOK SIK MIACTaBY
JUIsl BU3BHAHHS apOITpa)KHUX pillleHb HEA1MCHUMH, BIA3HAYMB, 10 B yCIX KpaiHax
CIIOCTEPITarOThCS JIBl TPYIH MOPYIICHB: MaTepiajbHi Ta MPOIECYalbHI.

Jlo mporecyanbHUX NOPYIIEHb OYII0 BiTHECEHO:

- TOpYIIECHHS TipaBa OyTH MOYYTHUM UM MpaBa Ha HAJC)KHUN TIPOIIEC;

- IOPYIICHHS PIBHUX MOKJIMBOCTEH CTOPIH MPECTABUTH CIIPaBY;

- BUHECEHHs pillleHHA BHACHiOK oOmaHy abo Ha  mijacTaBi
chanbcudpiKoBaHUX JOKYMEHTIB;

- BUHECEHHSI PIIIEHHS BHACIIIOK MIAKYY a00 morpo3u apoiTpy;

- HEJIOTPMMaHHS MPUHIUITY HE3aJIKHOCTI Ta HEYNEepeHKEHOCT1 apoiTpa;

- BIZICYTHICTB apryMeHTaIlli B apOiTpaKHOMY PIIlIEHH1 TOIIIO.

Jlo MaTepialibHUX MOPYIIEHBb OYJIO BIIHECEHO:

- IOPYIIEHHS! aHTUMOHOIIOJIBHOTO Ta KOHKYpPEHTHOTO TpaBa €C;

- TMOPYIICHHS  TPUHIUILY  PIBHOCTI  KPEAUTOPIB Yy  CHTYaIsax
HECITPOMOKHOCTI,;

- 3a00pOHM CTATHEHHS 3aHaITO BUCOKUX BiZACOTKIB ToIo [34, ¢. 86].

VY neskux 1pUCAUKITIAX HeapOITpaOeIbHICTh CIIOPIB TAKOXK PO3TIsAAIACs K
NPOSIB TIOPYIICHHS] MaTEPiaIbHOTO MyOIIYHOTO MOPSAKY, HE3BKAIYHM HA TE, IO
HeapOiTPaOEeIBbHICTh CIIOPIB € OKPEMOIO ITJICTABOIO JJIS BIIMOBHM Y BHM3HAHHI 1
BUKOHAHHI IHO36MHHUX apOiTPaKHUX PIillIeHb.

3Bakar04yM, M0 B HAaIllOHAJFHOMY 3aKOHOJIABCTBI HE c(OpMyITbOBaHO
BU3HAYEHHS MOHATTS «IIYONIYHUN MOPANOK YKpaiHu», Ajig Horo GopMystoBaHHS
CJIiJ] 3BEPTATUCA JIO0 CY/I0BOI MPAKTUKH.

AHaNi3yloun HaI[lOHAIBHY CYIOBY TMPAKTUKY MOKHAa KOHCTaTyBaTH, IO
MIAX1] YKpaiHChKUX CYAIB JI0 PO3YMIHHSI OOCTaBHH, SIKl CBITYaTh MPO MOKIIUBICTh

MOPYIIEHHS MyOJIYHOTO MOPSAJKY, AOBOJI HeTpaauuidiHuil. Tak, BIAMNOBIAHO 10
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po3’sicHeHb, BUKIaieHUX [Hdopmaniiinomy nucti Buioro cnenianizoBaHoro cyany
VYkpainu 3 po3risay NUBUIBHHUX 1 KpUMiHATBHUX cripaB «lIpo mpakTuky po3rismy
CylaMH CIOpaB TPO OCIHOPIOBaHHS pilieHh MIiXKHAPOJAHOTO KOMEPIIHHOTO
apOiTpaxkHoro cyny Ykpainu npu ToproBo-nmpoMuciioBii nmanaTi YKpaiHu Ta mpo
BU3HAHHS Ta BUKOHAHHS pINIEHb MDKHApPOJHUX Ta 1HO3EMHHUX apOITpaxiBy,
NIOCWJIAaHHS Ha TOPYIIEHHS ITYOJIIYHOTO TOPSIKY SBISETHCS HAUTIOMIHUPEHITUM
apryMEHTOM CTOPOHHM, sIKa Tporpajia B XOJi apOiTpaKHOTO PO3TIISALY 1 TaKUM
YMHOM HaMara€ThCs YHUKHYTH BHKOHAHHS BHMHECCHOTO MPOTH HEl pimeHHS abo
3aTATHYTH TPOIEC MPUBEACHHS TAKOrO PIllICHHs 10 BUKOHaHHs [54]. SIk mpaBuio
Taka CTOPOHA CIMPAEThCA HA TEOPETHYHI Ta OIIHOYHI IOHATTS, HAIPUKIIA]
IPUHIMIT ~ 3aKOHHOCTI», «3arajlbHi  3acaid TpaBa», «CIPaBEIJIUBICTHY,
«T0OPOCOBICHICTBY Ta «PO3YMHICTB», a HE Ha KOHKPETHI TIOJIOKEHHS
3aKOHO/IaBCTBa a00 O0OCTaBMHU cChpaBu. SICKpaBUH TPUKIAAOM I[HOTO MOXE
BBa)KATHUCS B)Ke 3rajaHa noctaHoBa BepxoHoro Cyny VYkpainu Bim 05.09.2018
poky mo cmpaBi Ne761/46285/16-11, B sAKild Cyn 3a3Ha4yuB, IO TOCWUJIAHHSA Ha
MOPYIICHHS] MYOJIYHOTO MOPSAKY MOXKE MaTHh MICHE TUIbKM y BHIMAAKaxX, KOJH
BUKOHAHHS 1HO3EMHOI'O apOITPaKHOTO PIIICHHS HECYMICHE 3 OCHOBaMH
paBoONOPSAAKY aep:kaBu [16].

Taxum yuHOM, MOYKHA 3POOUTH BUCHOBOK, IO MOHSATTS MyOJIYHUMA TTOPSITOK
ABJISETbCA JIOCUTh LIUPOKUM 1 JUIsl OJIHAKOBOT'O 3aCTOCYBAHHS CyJaMH TakoOi
MiJICTAaBU 1711 BU3HAHHS PIMICHHS MDKHAPOJAHOTO KOMEPIIHHOTO apOiTpaxy
HEAIMCHUM SIK WOTO HEBIAMOBIAHICTh MMyOJIYHOMY TMOPSAKY YKpaiHu, Ciif
3aKpIMUTH JIaHE TTOHATTS HAI[IOHAIIBHOTO 3aKOHO/IaBCTBA.

OTxe, MOCTIIUBIIM MiICTaBH BU3HAHHS apOIiTpaXKHUX PIIICHb HEAINCHUMH,
MU JTIAIUTA BUCHOBKY, IO CY/ CKAaCOBYE PIMICHHS MDKHAPOIHOTO KOMEPIIMHOTO
apOiTpaxXy 3a HABHOCTI MIJICTaB, sIKi OOTPYHTOBaHI CTOPOHOIO, 10 OCKAPKY€ TaKe
pimrerHs. PazoMm 3 TUM, BaXIMBUM, Ha HAIIy JYMKY, € 3aCTEPEKCHHS PO Te, IO
Cynl He OOMEXKEHHWU [OBOJAaMHU TIOJAHOI 3asgBH TPO CKACYBaHHSA DIIICHHS
MDKHApOJAHOTO KoMepliitHoro apOirpaxy. Skmo B xoal po3risay Oyzae

BCTAHOBJICHO IMIJICTaBU JIJIsi CKACyBaHHS PIILICHHS, CyJ 32 BJIACHOKO IHILIATUBOIO
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MOK€ MOro BHM3HATH HeAiCHUM. Jl0 TakMX IiJICTaB 3aKOHOJABCTBOM BITHECEHO:
HeapOITpabeNbHICTh COPY, TOOTO BUNAJOK, KOJU BIAMOBIIHO /10 3aKOHY CIIp HE
MOke OyTH NepelaHuid Ha BUPIMIEHHS MIXKHAPOJIHOIO KOMEPLIIHOro apOiTpaxy Ta
CYINEpEeYHICTh apOITPaKHOIO PIlIEHHS MyOIiuHOMY nopsiaky Ykpainu. Kpim Toro,
3p00JIEHO BUCHOBOK, 1[0 YMHHOMY 3aKOHOJIaBCTB1 BIJICYTHE BU3HAYEHHS MOHSTTS
nyOaiYHUM TOPSANOK, IO MPU3BOJUTH JI0 HEOJAHAKOBOTO 3aCTOCYBAaHHA Ili€l
NiJICTaBU JJI1 BU3HAHHS apOITPa)XHOTO pillleHHA HeAicHUM. B 3B’s3Kky 3 1mum

3aIllPOITIOHOBAHO BHCCTHU 3MIHU A0 YMHHOTI'O 3aKOHOJAaBCTBaA.

2.2. TlpuBeaeHHs1 10 BUKOHAHHS PilieHb Mi’KHAPOJHUX KOMepIiiiHMX

apOiTpa)kHUX CyiB

[lopsanox mpuBeAeHHS 10 BUKOHAHHS MIDKHAPOJHUX apOITPaKHHUX PIllIEHb,
SBIISIETBCS OAHIEID 3 ()OPM CYJOBOTO KOHTPOJIO 3a IISIIBHICTIO MIXKHAPOIHOTO
KOMEpIIMHOrO apOiTpaxy, SKuUH TependadaeTbCs HE JIMIIEe MIDKHAPOIHO-
NPAaBOBUMHU aKTaMH, 10 SAKUX NpHEIHANAch YKpaiHa, aje 1 HalllOHAIbHUM
3aKOHONABCTBOM. 3okpema, y Hbio-Mopkebkiit  komBenmii 1958  poxy
pEerIaMEHTOBAHO  JIMIIE 3arajbHi BUMOTH  JUIi  apOITpaXHHX  PIIICHb.
besnocepenniii mopsaOK BU3HAHHSA 1 TPHUBEACHHS JI0 BHKOHAHHS PIIICHb
MDKHApOJHOTO  KOMEPIIIHHOTO  apOiTpaky  BHU3HAYAETHCS  HAI[IOHAIBHUM
3aKOHO/IABCTBO JepkaB-uwieHiB KoHBeHITii.

Ha nymxy O.M. TI'oHYapeHKO BHUKOHAaHHS MDKHAPOIHOTO KOMEPIIIHHOTO
apOiTpa)XHOTO PIMIEHHS — 1€ TPOIEeC 3aCTOCYBaHHS MPUMYCOBHX 3aXO/IiB
YIIOBHOBAKCHUMH OpTaHAMU JIEPKaBH MO0 PIIIEHHS, yXBaJCHOTO MIKHAPOIHUM
KOMEPIITHUM apOITpaKHUM CYIOM, BU3HAHUM JIEP’)KaBHUM CYJIOM Ha TEPUTOPIi 1 B
MOPSANKY, TepeadadeHoMy TPOIeCyadTbHUM 3aKOHOJABCTBOM  JIEp)KaBH, 1€
3aIUTYEThCS Take BUKOHAHHS [23, ¢. 86].

[Topsing 3 MOHATTSAM BUKOHAHHS MIDKHAPOJHUX apOITpakKHUX PIIIEHb CIIT
BI/IME)KOBYBAaTH TMOHSTTS BHU3HAHHS PIIIEHHS MDKHApPOJHOTO KOMEPUIMHOTO

apOiTpaxxy. BusHaHHS MI>KHApOJHOTO KOMEPLIMHOTO apOITpaKHOTO PIlIEHHS — 1€
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HaJJaHHS IOPUIUYHOT CUJIM PILIEHHIO MDKHAPOJIHOTO KOMEPLIMHOro apOiTpaXxHOro
CyIy Iep>KaBHHM CYJOM Ha TEPUTOPIi 1 B TOPSAKY, BU3HAUCHOMY HPOIECYaTbHIM
3aKOHOJABCTBOM TI€i JIep>KaBH, B AKIM Take pILIEHHS MAJIArae BUBHAHHIO. [HIIUMHU
CIIOBaMHU I IOPUIWYHUI aKT, SKUM JIepkaBa BH3HAE 1HO3EMHE pIlIeHHS Ta
PO3MOBCIOJIKY€E KOO HA CBOIO TEPUTOPIIO.

Pasom 3 TuM, LI ABa MOHATTA NepeOyBalOTh B HEPO3AUIbHIA €JHOCTI Ta
CTBOPIOIOTH TaKW FOPUINYHUN MPOLIEC K eK3eKBaTypa. Ek3ekBarypa — 11e mporiec
BU3HAHHS Ta BHJAYi CyJaMU I[OTOJDKEHb Ha TMPUMYCOBE BHKOHAHHS pIllICHb
MDKHapOJHUX apOiTpaxKiB, BUHECEHI B IHIIMX JepxkaBax. [Ipolec ex3exkBatypu B
KOXHINA JiepKaBl BIAPIZHIETHCS 1 3aJICKHUTh BiJl HAIIOHAJIIBHOTO MPOIECYaTbHOTO
3aKOHOJABCTBA. BaprTo 3a3HaunTH, 10 B OUIBIIOCTI JEp)KaB CBITY ICHYE
MO3UTUBHUN JOCBI LIOJO CHIBOpAIll JEpKaBHUX Ta MDKHAPOIHUX apOITpaKHUX
CY/IB II[0JI0 BU3HAHHS 1 BAKOHAHHS apOiTpakHUX pimieHs [ 18, c. 243].

3a yacu He3aJexKHOCTI YKpaiHM B HOpMax BITYM3HSHOIO 3aKOHOJIaBCTBA
MOPSIZIOK MPUBEACHHS 0 BUKOHAHHS PillIeHh apOITpaxiB, SKI BUHECEHI B 1HIIHMX
Jiep’KaBax, CyTTEBO HE 3MiHIOBaBCs. Taki pillIeHHs] MPUBOAWINCH JO BUKOHAHHS Ha
iJICTaBl BUKOHABYMX JIUCTIB, SIKi BUJAIOTHCS CYJaMHU 3araJIbHOT FOPHUCIUKIIII.

Pazom 3 TuM, MOpsAIOK BUKOHAHHS pilieHh MIKHaApOJIHOTO KOMEPIIMHOTO
apoirpaxxknoro cyny (mami — MKAC) ta Mopcbkoi apOitpakHoi Komicii mpu
Toproso-npomuciosiit mamari Ykpainu (mami — MAK npu TTII) 3a3HaB nmeBHUX
smid. Tak, y 1995-2004 pp., pimenass MKAC ta MAK mpu TIIII VYkpainu
BU3HAYAJIMCh K BUKOHABUYUIl JOKyMeHT. lle o3Hauasno, 1o cTopoHa, Ha KOPHUCTb
AKOi BUHECEHO apOiTpakHe PIIIeHHs, Maja MpaBo 0e3MocepeaHbO 3BEPTATUCH 0
opraHy BUKOHaB4oO1 ciyk0u [70, c. 309].

B 2004 porti 10 HaIioHAIBHOT'O 3aKOHOAABCTBA OYJIO BHECEHO 3MiHHU 3TiTHO
akux pimenas MKAC Tta MAK npu TIIII VYkpaiaw, ski po3rismanucs
3aKOHO/IABILIEM SIK PIIICHHSA TPETEHCHKUX CY[IB, MOYaJM BUKOHYBAaTH Ha IiJCTaBl
BUKOHABYMX JIMCTIB, [0 BUAAIOTHCS 3aralbHUMH CyJaMHU Ha MiICTaBl KJIOMOTAHHS
craryBadiB. Takum yuHOM, 10 2004 poKy 3akOHOJABEllb HAJaBaB iM CTaTycC

BHYTPIIIHIX pIIIEHb, a MICAS — MOPSAOK MPUBEACHHS JI0 BUKOHAHHS BCIX
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apOITpaXXHUX PINIEHb OTOTOXKHWIM, a TaKi PIIEHHS CTaJli BUKOHYBATHUChH SIK 1
pimeHHs iHo3eMHUX cyAiB [40].

Ha namy naymky, HailOUTbll BaKIMBI 3MIHM Ta YTOYHEHHS MPOLEAYPHU
OPUBEJCHHS 1O BUKOHAHHS PIIIEHbh MDKHAPOJAHMX KOMEPLIMHUX apOITpakKHUX
CyliB B1IOynHCh 3 MNPUUHATTAM 3akoHy YkpaiHu «IIpo BHeceHHs 3MiH [0
I'ocniogapcekoro IIPOLIECYaJIBHOTO KOJIEKCY Ykpainu, [HuBinbHOTO
npoIecyanbHOTO KoJekcy Ykpainu, Koaekcy aaMiHICTpaTHBHOTO CYAOYHHCTBA
VYkpaiHu Ta iHIIMX 3aKOHOJaBUMX akTiB» Bim 03 xoBTHa 2017 poxy Ne2147 [10],
AKud BcTynuB B cuity 15 rpynns 2017 poky. IlpakTukyrodi 10pucTy 3a3Ha4aroTh,
0 11 3MIHA 3HAYHUU KPOK Yy HAOJMKEHHI BITYM3HSHOTO 3aKOHOJIABCTBA 0
3aKOHOJIaBCTBA TICPEIOBUX KpaiH CBITY B SKHX IIMPOKO BH3HAIOTHCS PIIICHHS
apOiTpaxis.

KirogoBa 3MiHA CTOCYETHCS BIPOBA/KCHHS TaK 3BaHOI MPE3yMIIIil
nificHocTi apb6iTpakHoi yroau. BinmosigHo 1o HopwM cT. 21 HIIK Ykpainu [13] Ta
ct. 22 T'TIK VYkpaiau [9] (mami — I['TIK Ykpainu) pernmameHToBaHO, 10 OyIb-sKi
HETOYHOCTI B TEKCT1 YroAH MPO MEpeJaHHs CIOopy Ha PO3TIsi A0 MIKHAPOIHOTO
KoMepliifHoro ap0Oitpaxxy Ta (abo) CyMmHIBH B JIHCHOCTI, YMHHOCTI Ta
BUKOHYBAHOCTI CyJl Ma€ TIIYMAauUTH Ha KOPUCTH ii JIHCHOCTI.

Ha namy nymky, 3ampoBaJKEHHSI BKa3aHOI HOPMHU BUPIMIUIO IOPUTUUHY
npoOJeMy, sika JOBI'UH Yac iCHyBasia B BITYM3HSIHINA CYJOBIM MPAKTHUII, KOJIH CY/IH,
B XOJ1 OIIIHKK apOiTpaXHUX YTOJ, BU3HABAIM ii HEHINCHOIO uYepe3 MOMHIKOBE
BKa3yBaHHS MICIIS MPOBEACHHS apOiTpaxy, MOro Ha3BH, KUIBKOCTI apOiTpiB UH,
HaBITh, HASBHICTh opdorpadiuHUX MOMUIOK. Y Teopii Ta apOiTpakHIN MpakKTHUIli
TaKi yroJy 1ie Ha3WBaIOTh MATOJIOTITYHUMU apOITPAKHUMU YTOTaAMH.

KpiM TOrO, B UYMHHOMY Ha CHOTOJIHINIHIA J€Hb 3aKOHOJABCTBI JCTAIHHO
BU3HAUCHA TPOIEJypa BU3HAHHS Ta HAJaHHS JO03BOJIy Ha BUKOHAHHS DIIICHb
MDKHAPOIHOTO KOMEPIIHHOTO apOiTpaxy nependadeHa B raasi 3 po3aiury [X HIIK
Vkpainu. Ha Binminy Binm momepeanboi penakiii LITIK VYkpainu, cnpaBu mnpo
BU3HAHHA Ta BUKOHAHHS PIIICHHS MDKHAPOJIHOIO KOMEpLIMHOro apOiTpaxy B

VYkpaiHni po3rIsgaoThCs anesiiHIM 3arajJlbHUM CYJIOM 3a MiCII€3HAXOKECHHIM
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apOiTpaxy (KO0 Micue apOITpaky 3HAXOAUThCA Ha TepUTOpii YKpaiHu) ado
KuiBcbkuM amensmiiHuM cyaoMm (SKIIO Miclie apOiTpa)Ky 3HaXOAMThCS T03a
MeXaMu YKpainm).

Pimenns amensiiiiHoro cyay Moke OyTH OCKapKeHe B amnelsiiiHOMYy
nopsaaky Tutbku 10 BepxoBHoro Cyny Ykpainu [13]. ToOTO, HOBOIO peaaKIli€ro
HITK VYkpainu Oyna BBeJeHa JBOJAHKOBA CTPYKTypa CYIOBOTO PO3MISAY CIpaB
OpO BU3HAHHS Ta BHUKOHAHHS pPIIEHb MDKHAPOJHUX apOITpaXKHUX CYIIB, SKa
HampaBJeHa TMEpII 3a BCE HA MPUIIBHINICHHS PO3TJISIAY CIpaB MPO BU3HAHHS Ta
BUKOHAHHS pIIIEHb MIKHAPOJIHUX apOITpakHUX Cy[iB. buiblile TOro, BU3HaA4E€HHS
cremianizamii AnensmiifHoro cyay M. Kuesa po3risjgaT cripaBu Mpo BU3HAHHS Ta
BUKOHAHHS 320€3MeUnTh €PEKTUBHICTh PO3TJIISAY CIPaB KOMIETCHTHHM CYIOM Ta
yHi}ikaiio cynoBoi npakTukd. Jo rpynus 2017 poky, anensimiiiHuM cyaom,
IOPUCAMKINIS SIKOTO MOMUPIOEThes Ha MicTo KuiB O0yB Anensiiiinuii cya M. Kuesa.
Onnak, Ykazom Ilpesumenta Yikpainm Ne452/2017 Bim 29.12.2017 poky «IIpo
JTIKBIAAIIIO anesAiMHUX CYAiB Ta YTBOPEHHS alesAIIMHUX CY/IB B amesIiiHuX
okpyrax» Anemsiiiauii cya M. Kuea 0ymo JikBiIoBaHO Ta yTBOpeHO KuiBchkmii
anessIMHNN CyJ B anelsaIiiHOMY OKpY31, 10 BKiItoyae KuiBcbky 0061acTh 1 MiCTO
KuiB, 3 micue3naxomkeHHsIM y MicTi Kuesi [14].

Kpim ToOro, mim Yac BHECEHHS 3MIH B 3aKOHOJABCTBO, OyJIO YITKO
pPO3MEXOBAaHO Ta JIETaJbHO pErIAMEHTOBAHO TOPSANOK BHUKOHAHHS pIIICHB
MDKHApOJIHOTO apOiTpaxy. 30kpema, apoiTpaykHe pillleHHSI MOKE€ BUKOHYBATHUCH B
IPUMYCOBOMY YH JOOPOBUIBHOMY MOpPsiAKY. Hamami B cBOEMy MOCHIKEHHI MH
JETAIBbHO PO3IIISTHEMO KOXKEH 3 LIUX IUIAXIB.

3a 3araJbHUM TIpaBWIOM, sike MicTHThCs B cT. 475 IIIK VYkpaiam cyn
poO3riiAlac TUTaHHS CTOCOBHO BHW3HAHHS 1 HAJaHHSA JO3BOJIy HA BHKOHAHHS
pIlIEHHS MI>KHAPOTHOTO KOMEPIIIHHOTO apOiTpaxky 3a 3asBOI0 CTOPOHHM CTITYBaua,
AKIIO OOPXHUK TMpOXXKMBae ab0 HOro MICIE3HAXOMKEHHSI 3apeecTpOBaHO Ha

Teputopii Ykpainu [13].
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dopMa Ta 3MICT 3aiBM MPO €K3EKBATYpy pIIIEHHS MDKHAPOJHOTO
apoitpaxy, BuzHaueHi ct. 476 LIIK Vkpainu. 3okpema, nependaueHa mucbMoBa
dbopma 111 TaKOi 3asIBU.

YV u. 4 cr. 476 HIIK VYkpainu BU3HAUE€HHUN MEpeiK JTOKYMEHTIB, SKI
MOJAIOTECS 0 CYAy pa3oM i3 3asBOI0 NPO BHU3HAHHA 1 HAJaHHS J03BONY Ha
BUKOHAHHS pIIIEHHS MIDKHAPOAHOIO KoMmepiiiiHoro apOitpaxy. Jlo Ttakux
JIOKYMEHTIB 3aKOHO/IaBEIlb BITHOCUTH:

1) opurinan apOiTpa)XHOTO PIlIEHHS, HAJEKHUM YMHOM 3acBiI4eHOro (Horo
HOTapiajabHa KOMis);

2) opurinan apOiTpakHoi yroau (il HoTapiajabHa KOMis);

3) TOKYMEHT Mpo CIUIaTy CyJI0BOTO 300py;

4) Korrii 3assBM TIPO BW3HAHHS 1 HAJAaHHS J03BOJIy Ha BUKOHAHHS PIlllCHHS
MDKHApOJHOTO KOMEPILIMHOro apOiTpaky BIAMOBIAHO A0 KUIBKOCTI YYacHHKIB
CYJIOBOTO PO3TJISIAY;

5) noBipeHICTh a0 IHIIMK JOKYMEHT, IO MiATBEPI)KYE MOBHOBaKCHHS
0co0u Ha MIANKMCAHHS 3a5BH;

6) mepekJiax MmepeliueHux y MyHKTax 1-3 Ta 5 HOKYMEHTIB YKpaiHCHKOIO
MOBOIO a00 MOBOI, TepeadadYeHO MDKHAPOJHUM JOTOBOPOM, 3roja Ha
000B’SI3KOBICTh AKOTO HajlaHa BepxoBHoto Pagoro Ykpainu, SKIIO Taki JOKYMEHTH
BUKJIAJICHI 1HIIIOI0 MOBOIO [13].

Ha namy nymky, icHyro4a cucTema MoJaHHs 3asBH PO BU3HAHHS 1 HAJaHHS
JI03BOJIY HAa BUKOHAHHS PIICHHS MI>KHAPOJHOTO KOMEPIIMHOTO apOITpaxKy € Mo
HEJIOCKOHAIMM Ta HE BIAMOBIIa€ BUMOTaM HLIO-fIOpKCLKO'l’ KOHBEHI[I Ta 4. 2 CT. 7
3akony Yxkpainu «IIpo MibKHApoOgHWII KOMEpHiHHMI apOiTpa», ska mepembdayae
cepen IHIIOTO0 MOXJIHMBICTh YKJIQJACHHS apOITPakHOI yroaw MUISXOM OOMiHY
CICKTPOHHUMH TIOBIOMIICHHSAMH. DaKTHYHO pIIICHHS, BHHECCHE Ha IIiJCTaBi
TaKoi apOITpaKHOI Yroau, HEMOXKIIMBO BUKOHATH B YKpaiHi. AJKe BIAMOBIIHO 110
BuMmor 1. 4 ct. 476 LIIK Ykpainu 10 3asBH MpO €K3eKBaTypy MOTPIOHO A0JATH
opuriHain apOitpaxHoi yroau (ii HoTapiajlbHy KOMit0). BiinmoBiaHO, Npu yKIaAeHHI

apOITpaXHOI yroau IUIIXOM OOMIHY €JIeKTPOHHMMH MOBIJIOMJICHHSMH SIK TaKoi
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MCbMOBOI (popmu apOiTpakHOi yroau He Oyzae. ToMy MU IPONOHYEMO YCYHYTH
ICHYIOUY MPOTJIMHY B YUHHOMY 3aKOHOJIAaBCTBI YKpaiHM B 11l YaCTHUHI Ta BHECTH
3MiHu A0 1. 2 4. 4 ct. 476 HIIK VYkpainu, BUKJIABIIM 1i B HACTYIHIA peakiiii:
«OpuriHajn apOiTpakHOi yroau (HOTapiaJibHO 3aBipeHa KOIis Takoi yroau) ado
J0Ka3H, IO MIATBEP/KYIOTh YKIAJEHHS apOITpakHOi yroau NUIAXOM OOMIHY
JUCTaMH, CJIICKTPOHHUMHU ITOBIIOMJICHHSIMH, TOBIJOMJICHHSIMH TIO TEJICTANITY,
tenerpady abo 3 BUKOPUCTAHHSAM 1HILIKX 3aCO01IB €JIEKTPO3B'A3KY.

[opsimok po3risiay 3asiBU MPO BU3HAHHS 1 HAaJlaHHS J03BOJTY HAa BUKOHAHHS
pIIIEHHS MDKHApPOJIHOTO KOMEPIIHHOTO apOiTpaxky periiaMmeHToBaHO B CT. 477
LIITK Ykpainu [13].

Tak, u. 1 ct. 477 HUIIK Ykpainu nependadae, o Taka 3asBa po3IJISIa€ThCS
B CY/ZIOBOMY MOPSIKY B JIBOMICSAYHUN TepMiH OAHOOCIOHO cyazeto. [Ipu npomy
000B’SI3KOBOI0 YMOBOIO € TOBIAOMJIEHHSI CTOpiH. Pazom 3 Tum, periiaMeHToBaHoO,
AKIIO OJIHA 13 CTOPiH ab0 CTOPOHM, HAJNEKHUM YHMHOM IOBIIOMJICHI MPO 4Yac Ta
MICIIE€ TIPOBEJICHHS CYIOBOTO 3aCiJaHHSI HE 3 SIBJISATHCS Ha PO3TJIs] CIpPaBH, 1€ HE
HepEIIKoKaE cy1oBoMy posrisiay [13].

3a 3araJibHUM MPABHIOM, CYyJl TMPOTITOM S5 [AHIB MHUCHMOBO MOBIIOMIISE
OopkHHMKA TIPO (PaKT HAIXOHKCHHS 3asBU MPO BU3HAHHA Ta HaJlaHHA J103BOJY Ha
BUKOHAHHS PIMICHHS MDXHAPOJIHOTO KOMEPIIIHHOTO apOiTpaky 1 0JTHOYACHO HAJae
MICSYHHMM CTpPOK Ha Tmogady 3arepedeHb. Ilicias Toro, sk OOpI)KHUK I10JaB
3amepedyeHHs1 ab0 SKIIO MPOTATOM BCTAHOBJICHOTO TEPMiHY TaKi 3amepedeHHs He
M0JIaHi, Cy/A/isI BUHOCUTh YXBaly MPO MPOBEIEHHS CYJAOBOT'0 PO3MIISAYy crpaBu. B
il JK€ yXBaJl BU3HAUYAETHCSA JaTa, 4ac 1 MICIE PO3TISAy, MPO M0 MHCHMOBO
MOBIIOMJISIE CTOPOHHU HE ITI3HIIIE HIK 3a JASCAThH JIHIB J0 JaTH PO3TIIAY.

Ha namy nymky, Haa3BUYailHO BaXKJIIMBUMHU JJISI PO3BUTKY KOMEPLIMHOTO
apOiTpaxxy B YKpaiHi cTajau 3MiHH, BHECEHI JO MPOIECYaTbHOIO 3aKOHOJIaBCTBA
II0/10 3/ICHEHHS CyAaMH (DYHKIIIH CIPUSHHS 1 KOHTPOJIO, a cCaMe BXXHUTTS CYJI0M
3a0e3reuyBaJbHUX 3aXOJIB Ta CHPHUSHHS CYQy B OTPUMaHHI Ta 3a0e3MedeHHI

JIOKa3iB 115l apOITpaxy.
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BianoBigno no 4. 2 cr. 477 HUIIK VYkpainu cyn BUTpeOOBye J10Ka3W 3a

KJIOMOTAHHSM OJHIET 13 CTOPIH. A TaKOX, 3a 3BEPHEHHSIM 0coOH, sIKa mojaja 10
Cyly 3asBy TMpO BHU3HAHHA 1 HAJaHHS [I03BOJYy HA BUKOHAHHS DIIICHHS
MDKHApOJHOTO KOMEPUIHHOTO apOITpaxy, Cy MOXKE BXKUTH 3aX0/H 3a0€3MeUeHHS
TI030BY.

Bapto 3a3HaunTH, 110 MM 9ac po3rIsAay 3asiBU CyA HE PO3TIIAIAE CIPABY IO
CyTi, a JUIIe TIepPeBIpsi€ BICYTHICTh MIACTaB JUIsl BIIMOBU Y BU3HAHHI Ta HaJlaHH1
JI03BOJIy Ha BHKOHAHHS PIIIEHHS MDKHApPOJHOIO KOMEPIIHOro apoOiTpaxy,
nepenbauenux ct. 478 IHIIK VYkpainm Ta cr. 36 3akony VYkpainu «llpo
MDKHApOJIHUN KoMepIIiiaui apoiTpaxy» [13; 11].

Jlo TakuX MiJCTaB HAJICKATh:

1) KJIOMOTaHHS CTOPOHH, MPOTH SIKOT BUHECEHO PIIICHHS MIKHAPOIHOTO
KOMEPIIMHOT0 apOiTpaxy, SKIIO BOHA HA/IaCTh JIOKa3H, I10:

- OJTHA 13 CTOPIH B apOITpaXKHIM yroJii sIBISETHCS HEMI€3]aTHOIO;

- apOiTpakxHa yroja HeIICHAa 3a 3aKOHOM, SKOMY CTOPOHHM IO YTrOXy
HiATOPSIAKYBalid, ab0 3aKOHOM JIep)KaBH, B SKId Take apOiTpakHe pilleHHs
YXBaJICHO;

- CTOpOHA, MPOTH SKOI BHHECEHO PIMICHHS MIXHAPOJHOTO0 KOMEPIIHHOTO
apbiTpaxy, He Oyia HaJIe)KHUM YMHOM TIOBIJOMIJICHA TIPO IIPU3HAYCHHS apOiTpa uu
po apOITpaXHUM PO3TJIIA a00 3 IHITUX MOBAXXHUX IMPUYMH BOHA HE MOTJIA TIOJIATH
CBO1 IMOSICHCHHS,

- apOiTpakHe pIllIEeHHsS BUHECEHO IMOJO0 CHOpYy, SKUW HE TependadeHHit
apOITpaXXHOIO yrojoro, abo HE MiANajgae ImJ YMOBH YW BUXOIATH 32 MEXI I€l
yrojy;

- CKJIaJ MDKHApOJHOTO KOMepIiiiHOro apOiTpaxxky abo apbitpaxHa
npoleypa He BiAMOBIJAIH YTOAl MK CTOPOHAMH a00 3aKOHOJABCTBY JIEPKaBH, B
SKI BUHECEHO apOiTpakHe PIllleHHS;

- pIIICHHS I1I€ HE CTaJI0 000B’SI3KOBUM ISl CTOPiH, abo 0ys10 ckacoBaHO, ab0
HOro BUKOHAHHS 3YNMHUHEHO CYAOM Jep>KaBH, B sIKid a0O 3riHO 13 3aKOHOM SKOi

BOHO OYJIO IPUIHSTO;
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2) SIKIIO CYJl BU3HAE, 1IO:

- BIAMOBIAHO JI0 3aKOHY CIIip, 3 OrJIsily Ha MOro mpeaMeT, He MOxe OyTu
NepeIaHuii Ha BUPIIEHHS. MI)KHAPOIHOTO KOMEPLIHHOr0 apOITpaxy;

- BU3HAHHS Ta BUKOHAHHS apOITPa)kKHOTO PIMICHHS CYNEepPeYUTh MyOIIYHOMY
nopsiaky Ykpainu [ 13].

Sk Hamu Bke OyJI0 BU3HAUEHO B HAILIOMY JIOCHIJKEHHI, TOTOXKHHUI Mepenik
niicTaB nepeadayeHuit Jyisi BU3HAHHS apOITPaKHOTO pIlIEHHS HENIWCHUM B
polIeci HOro OCKapKEHHS OJIHIEIO 13 CTOPIH.

3a pesynbTaTamMu PO3MISIAY KIOMOTAaHHS MPO €K3EKBAaTypy apOiTpaskHOTO
pimenHs BianoBigHo a0 4. 1 cT. 479 HIIK Vkpainu cya BUHOCHUTH yXBajdy MpO
BU3HAHHSA 1 HaJaHHS JIO3BOJY HAa BHKOHAHHSA PIMICHHS MIDKHAPOIHOTO
KoMepIliiiHoro ap6irpaxy abo mpo BiIMOBY y HOTo BH3HAHHI 1 MPUBEIEHHI 10
BUKOHaHHS [13].

AHani3 cyJI0BOi MPAKTUKHU MOIMEPEAHIX POKIB IEMOHCTPYE, 110 Bil MOMEHTY
OPUMHSTTS PillIEeHHS MDKHAPOJIHUM apOiTpakeM 0 MOMEHTY NMPUBEIEHHS HOTO y
BUKOHAHHSA Ha Tepuropii YKpaiHM MOIJIO MPOUTH BiJl JEKUIBKOX MICAIIB 0
KUTbKOX POKiB. Hampukiman, crmip moj0 BU3HAHHS Ta MPUBEICHHS O BUKOHAHHS
pimenns JlonmoHcrKoi acoriaiii Mmopchkux apoitpie (LMAA) Big 17.03.2010 p.
npo ctsarHeHHs 3 Il «CyanoOyniBHuit 3aBoa iMeHi 61 komMyHapa» Ha KOPUCTH
SEA EMERALD S.A. 35,72 mnu ponapiB CIIIA tpuBaB monan 6 pokis. Jlumie
16.04.2013 p. LenrpansHuii paiioHHui cyn M. MuUKoiIaeBa BUHIC yXBajy, SIKOIO
HaJaB J03BLI Ha MpUMycoBe BUKOHaHHS pimeHHS LMAA. Onnak, 60pKHHUK 3MIT
JIOBECTH y CyJax amelsIiiHoi Ta KacamiiHol I1HCTaHIIM, IO MOBIIOMIICHHS
BiMOBIAa4a Mo po3risiy cropy JIOHTOHCHKOIO acoIliaIli€ro MOPCHKUX apOiTpiB HE
BiJIITOB11a;10 yMoBaM apOiTpakHoi yroau i 05.10.2016 p. Bummii cnieniarizoBanmii
cyn YKpaiHu 3 pO3TIANy UMBUIBHHX 1 KPUMIHAIBHHUX CHpPaB 3aJMIIUB YHHHOIO
yXBally amnessaiinaoro cyny MukonaiBcskoi obmacti Big 22.04.2016 p., ssxoro 0yio
BIZIMOBJIEHO Y 3a70BoJieHH1 kiomoTaHHs kommaHli SEA EMERALD S.A. mpo

HaJlaHHs JI03BOJIy Ha MPUMYCOBE BUKOHAHHS Ha TepUTOpii YKpaiHU pIIICHHS

LMAA [20].
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B HOpMax YMHHOTO HUBUILHOTO MPOIECYaTbHOTO 3aKOHOJABCTBA KUIBKICTh
IHCTaHIII CKOPOTUJIACh JO JBOX, IO HA HAIly IYMKY, CIpHUS€ IIBUIKOCTI MU
edexTuBHOCTI apOiTpaxkHOro mpouecy. I[liATBepAKEHHSM 1LOTO € CyAOoBa
IpaKkTUKa OCTaHHIX POKIB, KOJHM OUIBIIICTH CIpaB MpO HaJaHHS JO3BOJY Ha
BU3HAHHS Ta BHUKOHAHHSA apOITpaXHUX pillleHb Ha TepuTopli YKpainu
PO3MIISAAIOTHCS Y IBOMICSYHUN TEPMIH.

Hanpuxnan, Anensmiitnuii cyn M. KueBa B cTpok 2 MicsIli HajaB J03BUT Ha
npUMycoBe BUKOHaHHA PimeHHs [HCTUTYTy apOiTpaxky 1 BUPIIIEHHS CHOPIB IpPH
Toprosiit nanari B M. Ocno Big 07.12.2017 p. 3a 3asiBor0 HOPBE3bKOi KOMIIaHi1
ITenaria A.C. (Pelagia A.S.) no Oopxnuka TOB «Jlapan-07» (cmpaBa
Ne796/41/2018) [18].

Bapro 3asnaunth, 1m0 mopsa 3 NPUMYCOBOIO MPOIEAYPOI0 €K3EKBaTypHu
pillieHb ~ MDKHAPOJHOTO  KOMEpIUIHHOro  apOiTpaky UMHHUM  [MBUIBHUM
NpOIECyaIbHUM 3aKOHOJABCTBOM IepefdavaeTscs Mporeaypa JA00pOBUILHOTO
BUKOHAHHS TaKWX pimeHb. Taka mporeaypa BuzHadueHa B cT. 480 L{IIK Ykpainu.
Bapro 3a3HaunTH, 10 y BUMANKY, KOJU OOpKHUK Oakae TOOPOBUILHO BUKOHATH
pIIlIECHHS MDKHApOJHOro apOiTpaxky, BiH BCE OJHO 3000B’S3aHUN OTpHMAaTH
pimenHs cyay. Ha BimMiHy Big MPUMYCOBOTO TMOPSIKY €K3€KBATYpH, 3asBa PO
JT0OpOBUTbHE BUKOHAHHS apOiTPakHOTO PIIICHHS PO3TJIsAiaeThbest B TepMiH 10 gHIB
0e3 MOBIIOMJICHHS CTOPIH.

[Tpuknagom, € crupaBa Tpo HaJaHHS J03BOJIy Ha JTOOPOBUIbHE BHUKOHAHHS
pimenHs JlonmoHncekoro MbkHapogHoro Tpereiicekoro cyay (LCIA) Big
08.04.2018 p. 3a mo3zoBoM IIAT «lentpenepro» no MERCURIA ENERGY
TRADING S.A (cripaBa Ne796/111/2018) [19].

3a pe3yabTaTaMu BUBYCHHS MaTEpialliB CIIPaBU CyJ TIAIIOB BHCHOBKY, IO
Oynu IOTpUMaHI BHMOTH TIPOIECYATbHOTO 3aKOHY YKpaiHM MI0/I0 CTPOKIB
3BEpHEHHS i3 3asBOI0, a Takox BuMord Hpro-Mopkeskoi komsenmii Ta LITTK
VKpainu mojo mnepeniky JTOKYMEHTIB, $IKI MOBHUHHI IMOJABAaTHUCS OJHOYACHO 3
Takow 3asgBo0. To0To, amensAmiiHuil cygq M. KueBa miaATBEpAMB PIIICHHS

MDKHApPOJHOTO KOMEPIIMHOTO apOiTpaxy.
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Takum dYHWHOM, MOCHITUBIIM TOPSIOK BHU3HAHHSI Ta BHKOHAHHS PIillICHb
MDKHapPOJHUX KOMEPLIMHUX apOITpa)KHUX CyIiB, MOKHA CPOPMYIIIOBATH HACTYIHI
BHCHOBKH.

[lo-nepuie, MDKHaApOAHUN KOMEpUIMHUN apOiTpaXXk SK albTepHATUBHUM
cnoci0 BUPIIIEHHS KOMEPIIHHUX CIOPIB HE MOXE ICHYBaTH 0€3 TICHOT B3aEMOIII 3
Jep>kaBHUMHM cynamu. Taka B3aemonis BinOyBaeTbcs y (opMi CyqoBOro
KOHTPOJIIO, IHIIMMH CJIOBaMH TMEPEBIPKM apOITpa)XHOro pIIIeHHS Ta Horo
ckacyBaHHsS a00 HaJaHHS JIO3BOJY Ha MOTO BH3HAHHS Ta BUKOHAHHS Ta y dopmi
CHPUSIHHS AISUIBHOCTI MIXKHAPOJIHOTO KOMEPUIHHOTO apOiTpaxy 3 OOKY JAep:KaBHUX
CYIliB.

OcHOBHa MeTa CYAOBOTO KOHTPOJO — HENONYyIICHHS BHU3HAHHS 1
NPUBEICHHS O BUKOHAHHS apOITPaKHUX PIIIEHbB, K1 Oy BUHECEH] 3 CYyTTEBUMHU
NOPYIISHHSIMH, TIEPIII 32 BCE MPOIECYaTbHOTO XapaKTepy.

[lo-npyre, 3 HOpPM YHMHHOTO 3aKOHOJABCTBA YKpaiHU BUILUIMBAE, IO
CYyIIOBUH KOHTPOJIb MOXXE TMPOBOAMTHCH B TaKUX NpolEcyalbHUX (opmax:
OCKap>KEeHHS TTOCTaHOB apOITPaKHOTO CYy IIOJI0 CBOET KOMIIETEHIII1, OCKap>KEHHS
apOITpaKHOTO PIICHHS, MPOIICAYPY BU3HAHHS Ta HAJAHHS JI03BOJTY HA BUKOHAHHS
apOITpa)KHOTO PIllIEHHS.

ITo-TpeTe, cyn Moke TNPUUHATH PIMICHHS TIPO BHU3HAHHSA PIMICHHS
MDKHApOJTHOTO apOiTpaKy HEAIMCHUM 3a HAsSBHOCTI IIJACTaB, SIKi OOIPYHTOBaHI
CTOPOHOIO, IO OCKap)Kye Take pimeHHsI. Pazom 3 TuM, cyn He OOMeEXeHUH
JIOBOJIaMU  3asiBU TPO CKaCyBaHHS PIMICHHS MDKHAPOAHOTO KOMEPIITHOTO
apOiTpaxy. Skmo B XoAi po3risaay Oyae BCTAaHOBJICHO ITIJICTaBH IS CKacCyBaHHS
pIIIICHHS, CY/I 3a BJIACHOIO 1HIIIATHBOIO MOKE HOro BH3HATH HeAicHUM. Jlo TakuX
MiICTaB 3aKOHOJABCTBOM BiIHECEHO: HEapOITpaOeIbHICTh CIOpPY, TOOTO BHUIAIOK,
KOJIM BIAMOBIMHO /O 3aKOHY CHip HE MOXe OyTH mepeqaHuil Ha BUPIMICHHS
MDKHAPOIHOTO KOMEPIIIITHOTO apOiTpaky Ta CymepeyHICTh apOiTpaKHOTO PIlICHHS
myOJIIYHOMY MOPSIAKY Y KpaiHH.

[To-ueTBepTe, €(QEKTUBHICTH MIDKHAPOAHOTO KOMEPLIMHOTO apOiTpaxy

00yMOBJIEHa PO3pPOOJICHOI0 CHCTEMOIO BH3HAHHS Ta BUKOHAHHS apOiTpakHUX
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pillieHb, MOJITAYHA Ta MPOLECyaibHA HE3AJIEKHICTh, @ TAaKO0X OCTATOYHICTh
BUHECEHOTO apOiTPa)KHOTO PillICHHS.

[lo-m’gte, 3a ocTaHHI JEeKUIbKa POKIB 3aKOHOJABELb 3pOOMB 3HAUYHUUN
NOCTyN ISl MiABUILIEHHS €(peKTUBHOCTI apOiTpaxky. KitouoBi 3MiHM CTOCYIOTBCS
BIIPOBA/PKEHHS TaK 3BaHOI MPE3yMIMii AIMCHOCTI  apOiTpakHOi  yroiw,
BCTAHOBJICHHS BUKIIOYHOI MIJCYAHOCTI JJsi Li€i KaTeropii cmpaB, a TaKOX
PO3MEKYBaHHS Ta JETalbHY pErJaMEHTAIllI0 TOPSAKY BHUKOHAHHS pillleHb
MDKHApOJHOro apoiTpaxy. 3okpema, apoiTpaykHe pillIeHHS MOKE€ BUKOHYBATHUCH B
IPUMYCOBOMY YU JTOOPOBLIBHOMY MOPSIIIKY.

[To-mmocre, icHyroua cucTeMa TOJAaHHsS 3asBU PO BHU3HAHHS 1 HaJaHHA
JI03BOJIy Ha BUKOHAHHS PINIEHHS MDKHAPOAHOTO KOMEPIIHHOro apOiTpaxy He
BimmoBinae Bumoram Hpro-Mopkepkoi koHBeHuil Ta 4.2 cr. 7 3akony Ykpainu
«IIpo MiKHapoIHUN KOMEPIIHUI apOiTpa», sika nepeadavae MOXKIUBICTH cepell
IHIIIOTO ~ YKJIaJeHHS apOiTpaXHOI yroad MNUISXOM OOMIHY €JeKTPOHHHMU
noBigoMIeHHAMH. DAKTHYHO PIlICHHS, BUHECEHE Ha IMiJICTaBi Takoi apOiTpakHOT
yroy, HEMOJKJIMBO BUKOHATH B YKpaiHi. A/Ke BIAMOBIIHO 10 BUMOT 1. 4 cT. 476
HITK Ykpainu 10 3asiBU PO €K3eKBaTypy NOTPIOHO J0AAaTH OpUTIHAN apOiTpaXKHOT
yroau (i HoTapiabHY Korrito). ToMy MH MpOMOHYEMO, BHECTH 3MIiHU O 1I. 2 4. 4
ct. 476 LIIK Ykpainu BuKiIaBy ii B HACTYIHINA pefakilii: «OpUriHai apoiTpaxxHo1
yroau (HoTapiaJbHO 3aBIpeHa KOsl TaKol yroau) ado J0Ka3H, 110 MiITBEPIKYIOTh
YKJIaJCHHS apOITpaKHOI yroAu MUIAXOM OOMIHY JHCTaMH, €JIEeKTPOHHUMU
MOBITOMJICHHSIMM, TIOBIJOMJICHHSMH 10  TelleTaimy, Tejerpady abo 3
BUKOPHCTAHHSAM I1HIIHUX 3aC001B €IEKTPO3B'I3KY».

KpiMm Toro, 3po0iieHO BHUCHOBOK, IO YMHHOMY 3aKOHOJIABCTBI BIJICYTHE
BU3HAYCHHS MOHATTA MYyONIYHUN MOPANOK, IO MPU3BOAUTH O HEOJHAKOBOTO
3aCTOCYBaHHS I1i€1 MiJICTaBU JJIsi BUSHAHHS apOIiTpakKHOTO PillleHHS HemlicHuM. B

3B’H3Ky 3 IIMM 3aIIPpOIIOHOBAHO BHCCTHU 3MIHHN J0 YMHHOI'O 3aKOHOJaBCTBA.
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BUCHOBKH TA ITPOIIO3UIIIT

JlocnmiauBIIM 1HCTUTYT BU3HAHHS Ta BHUKOHAHHS pIIIEHb MDKHAPOJHUX
KOMEpUIMHUX apOITpaKHUX CYJiB, Ha IMIJCTaBl BUKIAIEHOTO B BUITYCKHIH
KkBasTi(pikawiiHii poOdOTI MaTepialy MOKHA 3pOOUTH HACTYITHI BUCHOBKHU:

1. Icuye Tpu Teopii mNpaBOBOi NPUPOAU aApPOITPAKHOTO PIIICHHS:
JIOTOBIpHA, MpoliecyaibHa Ta 3MimaHa. [IpoBiBIIK aHami3 HMX MiAXOMAIB, 3pO0IEHO
BHUCHOBOK, IO 3MillIaHa TEOpisi HAUOLIbII TOYHO Bi0Opakae MpPaBOBY MPUPOIY
apOiTpaxy. KpiM Toro, 3ampomoHOBaHO HACTyMHE BH3HAUEHHS TOHSATTS
«apOiTpakHe pIlICHHS» — 1€ OOOB’SI3KOBUU ISl BUKOHAHHS CTOPOHOIO a0o
CTOPOHAMH CIIOPY JTOKYMEHT, SKMH BUHOCHUTBCS apOiTpom (apOiTpamu) mia vac
apOITPaKHOTO PO3TJISY CIPABH, IO MPOBOJIUBCS Ha MiACTaB1 apOITPaX)KHOT yroau.

2. MixHapOoaHI KOMEpIiiiHI apOiTpa)xKHl CyId MOXXYTh BHHOCHTH TaKi
BUJU pIIIEHb — B MpPOIECl apOITPaXKHOTO PO3IIISAY: MPOMDKHE, YacTKOBE; 3a
pe3yiabTaTaMu pO3TJsiay — ocTaroyHe abo (QiHampHE, a TaKOXK pIIIEHHS Ha
y3TO/UKEHUX YMOBAX; MICIsl BAHECEHHS] OCTATOYHO PIIIEHHS: TOJaTKOBE Ta OKpeMe
pIIIIEHHS.

3. Bumorn, sxi BUCYBAIOTBCS /10 apOITPayKHOT'O PillIEeHHS B MIKHAPOIHUX
aKTaxX Ta HaIllOHAJTBHUX 3aKOHOJIABCTBAaX PI3HHUX KpaiH MOXHA PO3JAUIMTH Ha Bl
IPYIH: BUMOTH 1070 GOPMH 1 BUMOTH 11010 3MICTy. BUIiaoTh Tpu dopmaibHi
BUMOTH: IIOJI0 CTPOKY BUHECEHHS PIillIEHHS, 11010 JOTPUMaHHS MHUCHbMOBOI (hopMH
JOKYMEHTY Ta IWI0J0 OOOB’A3KOBOTO TIAMUCAHHS pIlIEHHS apOITpOM YH
apOitpamu, ki Opanu ydacTb B apOiTpakHOMY po3risai. Bumorun no 3micty
pilIEHHS B 3aKOHOAABCTBI PI3HUX KpaiH pO3IIISAAIOTh B BY3bKOMY Ta IIUPOKOMY
po3yminHi. B Ykpaini 10 3MICTy pillieHHSI MI>KHAPOTHOTO apOiTpaKy BUCYBAIOTHCS
Taki BUMOTH: 3a3HAYEHHS JAaTH Ta MICI apOIiTpaKHOTO PO3TISTY, OOTPYHTYBAaHHS
MOTHBIB, Ha SIKUX BOHO IPYHTYETHCS, BACHOBOK PO 33JI0BOJICHHS a00 BiIXWIJICHHS
MMO30BHUX BHMOT, & TAaKOX CyMy apOIiTpa)KHOro 300py 1 BUTpAT MO CIpaBl Ta ix
PO3MOALT MI)K CTOPOHAMH.

4, MixHapogHuil KOMEpILIHHUNA apOiTpaxk K ajJbTEPHATUBHUI CIIOCIO

BUPILIEHHS KOMEPLIMHUX CIOpIB HE MOXKE ICHyBaTH O€3 TICHOT B3aeMOJii 3
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Jep)kaBHUMHM cynamu. Taka B3aemonis BinOyBaeTbcs y (opMi CyqoBOro
KOHTPOJIIO, I1HIIMMM CJIOBaMHU TEPEBIPKM apOITpa)KHOro PpIIIEHHS Ta HOro
CKacyBaHHs a00 HaJaHHS J103BOJIy HAa MOro BU3HAHHS Ta BUKOHAHHS Ta y (Gopmi
CHPUSIHHS A1SUTBHOCT1 MIKHAPOJAHOT'O KOMEPLIMHOTO apoiTpaxKky 3 00Ky JepKaBHUX
CyIiB. 3 HOPM YMHHOT'O 3aKOHOJIABCTBA Y KpaiHU BUILJIUBAE, 10 CYAOBHI KOHTPOIb
MOK€ TPOBOJAUTHCH B TaKHX MPOIECYalbHUX (POpMax: OCKapKEHHsS IOCTAaHOB
apOITpaXXHOTO CYAy IIOJ0 CBOET KOMIETEHIlI, OCKap>XEeHHS apOITpakHOTO
pilieHHs, MPOIeAYPH BU3HAHHSA Ta HAJaHHS J03BOTY HA BUKOHAHHS apOiTpakHOTO
pimenns. Cya MoXe TPUNHSATH PIilIeHHS MPO BU3HAHHS PIlICHHS MDKXHAPOJIHOTO
apOiTpaky HEIIMCHUM 3a HAasBHOCTI MIJCTaB, sIKI OOIPYHTOBaHi CTOPOHOIO, IIO
OCKapXye Take pimeHHs. Pa3om 3 TuM, cyJ HE 0OMEKEHUH JOBOJaMHU 3asiBU PO
CKaCyBaHHS PIIICHHS MDKHAPOJIHOTO KOMepIiiiHoro apOitpaxy. Skmo B xoni
po3riisALy Oy/ie BCTAHOBJIEHO MiACTaBU JUJISi CKACyBaHHS PIIIEHHS, CY/Jl 32 BIACHOIO
HIIIATHBOIO MOXKE HOro BU3HATU HeallicHuM. OCHOBHA MeTa CYJOBOTO KOHTPOIIIO
— HEJIONYIIECHHS BU3HAHHSA 1 MPUBEJECHHS 10 BUKOHAHHS apOiTpaXKHUX PIIIeHbB, SIKi
Oyau BHHECEHI 3 CYTTEBUMH TMOPYUIEHHSMH, TEPII 3a BCE MPOIECYATbHOTO
XapakTepy.

5. EdekTuBHICT, MDKHAPOIHOTO KOMEPIIHHOTO apOiTpaxky o0yMoOBJIcHA
pO3pOOJICHOI0 CHCTEMOIO BH3HAHHS Ta BHKOHAHHS apOITpaXHUX PIIICHB,
MOJIITUYHA Ta TPOIeCyallbHa HE3aJeKHICTh, a TaKOXX OCTAaTOYHICTh BHHECEHOTO
apOiTpakHOTO pIlIeHHs. 3a OCTaHHI JEKITbKa POKIB 3aKOHOAABEIb 3pOOUB
3HAYHUW TOCTYI IS MiIBHUIIEHHA e(eKkTuBHOCTI apOirpaxy. KirodoBi 3miHU
CTOCYIOTBCS BIIPOBAPKCHHSI TaK 3BAHOI MPE3yMITIIii JIHCHOCTI apOiTpaKHOT YTro/iu,
BCTAHOBJICHHS BHMKJIIOYHOI MiJACYIHOCTI IS IIl€i KaTeropii cmpaB, a TaKOX
PO3MEKYyBaHHS Ta JETalbHY pErjaMEeHTAallll0 TMOPSAKY BUKOHAHHS pIllIEHb
MDKHApOIHOTO apOiTpaxy. 30Kpema, apoiTpakHe pillleHHS MOKE€ BUKOHYBATHCH B
IPUMYCOBOMY UM I0OPOBUILHOMY MOPSIKY.

6. [cHytoua cuctema MoJaHHS 3asgBU PO BU3HAHHS 1 HaJaHHS TO3BOJIY
Ha BUKOHAHHS PIIIEHHS MDKHAPOAHOTO KOMEpLIMHOro apOiTpaxy HE BIANOBiJIA€

Bumoram Hpro-Mopkcbkoi koHBeHIii Ta 4.2 cT. 7 3akoHy Ykpaimm «IIpo
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MDKHapOJHUN KOMEpPUIHHUM apOiTpay, fAKa nepeadadae MOXKIMBICTb Cepe]l 1HIIOTO
YKJIAJeHHS apOITPa)kHOI YrOAH NUISIXOM OOMIHY €JIEeKTPOHHUMHU MOBITOMJICHHSIMHU.
@DakTUYHO PIlIEHHS, BUHECEHE Ha MIJCTaBl TaKOi apOITPa)KHOT YyrOau, HEMOMKIUBO
BUKOHATU B YKpaiHi. A/ke BIANOBIIHO 10 BUMOT 1. 4 cT. 476 LIIK VYkpainu 1o
3asBU TMPO €K3eKBaTypy MOTPIOHO J0AaTH oOpuriHain apOiTtpaxHoi yroau (ii
HOTapiajbHy KOIIIO).

3Ba)karo4yM Ha BUSIBJICHI CIIIPHI MUTAHHS 1 HEY3rOJI)KEHOCT] PaBOBUX HOPM B
YHHHOMY 3aKOHOAABCTBI ~ YKpaiHH, OyJ0 3ampormoHOBAaHO WUIAXH  HOTO
BIOCKOHAJICHHS, SIKi JIO3BOJIATH BPETYNIOBAaTH BHUABICHI MpoOieMu. 30Kpema,
IPOTIOHYETHCS BHECTH TaKi 3MiHHM Ta MPOMO3HUIIii:

- B 3akoHi Ykpainu «lIpo MibKHapoIHUN KOMEpUIHHUN apOiTpaxk»,
JOTOBHUTH 4. 2 cT. 30 peueHHSIMHU HACTYITHOTO 3MICTY: «ApOiTpaskHe pIillICHHS Ha
y3rO/UKEHUX YMOBax Mae OyTH MiJIKMcaHe cropoHaMu. B apOiTpaxkHOMY pillleHH1
Ha Y3TO/PKEHHX YMOBaX MOXYTh HE 3a3HaYaTUCS MOTUBU HOTO BUHECEHHS;

— nyHKT 2 yacTuHU 4 crarti 476 LIIK Ykpainu BuUKIacTd B HACTYIMHIN
penakimii: «opuriHan apOiTpakHoi yroaud (HOTapiaJbHO 3aBipeHa KOITis TaKoi
yroau) abo JAOKa3W, 110 MiATBEPHKYIOTh YKIQJCHHS apOiTpakHOT yToH IIITXOM
OOMIHY JIMCTaMH, €JICKTPOHHUMHU IIOBIIOMJICHHSIMH, TIOBIIOMJICHHSIMH TIO
TeneTauny, Tenerpady abo 3 BUKOPUCTAHHSM THIITUX 3aC001B €IIEKTPO3B'I3KY»;

Kpim Ttoro, 3po6ieHO BHCHOBOK, IO YWHHOMY 3aKOHOJABCTBI BIJCYTHE
BU3HAYCHHS MOHATTA NYOJIYHUN MOPAIOK, IO HPU3BOAUTH 10 HEOJHAKOBOTO
3aCTOCYBaHHS I1I€1 MiJICTaBU JJIsi BUSHAHHS apOITpakKHOTO PillleHHS HexliicHuM. B

3B,H3Ky 3 IMM 3aIIPpOIIOHOBAHO BHCCTHU 3MIHU J0 YMHHOI'O 3aKOHOJaBCTBA.
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