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BCTYII

AKTyaJbHiCTh TeMHU. TeXHOJIOTIYHI IEPETBOPEHHS, SIK1 BiIOYyBaIOTHCS CHOTO/IHI
y CBITi, BOPOBAKCHHS HU(PPOBUX TEXHOJOTIM B yci chepu KUTTA Ta MOCHICHHS
iHpopMamiHUX MPOIECIB 3yMOBIIOIOTh 3POCTAaHHS JIJDKUTATI3AIi Ta JIIJKATAN-
TpaHcopmarlii, K BHU3HAYAIBHUX (PAKTOPIB BIUIMBY Ha cdepy I1HTEIEKTYyaIbHOI
BJIACHOCTI. 3 TMOSBOI0O HOBUX LU(PpoBUX MIaTGOPM, KOMIT IOTEPHUX MEpEexK, fKi
HaJIal0Th MOXJIMBICTh 3MIMCHEHHS IIBUIKOrO OOMIHY pecypcaMM, 3HayHa YacTUHA
TPAAUIIMHUX PE3YJIbTATIB IHTEICKTYaJIbHOI MISUIBHOCTI HaOyBa€e HOBOiI 00’ €KTHMBHOL
dbopmu — 1mudposoi. Hacmimkom 10r0 cTae 30UIBIICHHS B ILHUBLIBHOMY O0O0ITY
KUTBKOCTI 00’ €KTIB 1HTEJIEKTYaIbHO1 BJIACHOCTI, OMPHIIIOAHEHUX, BIATBOPEHUX ab0 XK
JIOBEJICHUX JI0 3araJibHOTO BiJioMa B €JEKTPOHHIN (opMi 3 BUKOPUCTAHHSIM MEpEexKi
[HTEpHeET.

[HTepHET-CepeiOBUIIIE Ma€ TPAHCKOPJIOHHY MPHUPOAY, IO TMPU3BOAUTH O
BUHUKHEHHS IEBHUX MIPABOBUX MPOOJIEM, OOYMOBJICHHX TEPUTOPIAIbHUM XapaKTEpOM
MpaB I1HTENEKTyaJbHOI BiacHOCTi. [IpWHIMIIOBO 3HAYYIIMM KPOKOM Ha MIIAXY
BUPIIICHHS [TUX MUTaHb CTAJIO0 CBOTO Yacy MPUUHSTTS IBOX MIXKHAPOTHUX JIOTOBOPIB —
JHoroBopy BcecBiTHBOT OpraHizaliii iHTeJIeKTyalIbHO1 BIACHOCTI 3 aBTOPCHKOTO TpaBa 1
JloroBopy BcecBiTHBOI oOprasizailii 1HTEIEKTYaJllbHOI BJIACHOCTI MPO BUKOHAHHS 1
dboHOTrpamu, SIKUMHU BIEpIIE HA MIXXHAPOTHOMY PiBHI OyJIO 3aKpIIUICHO 32 aBTOpaMU Ta
BJACHUKAMM CYMDKHHX IpaB BUKIIFOYHE TIPABO Ha JOBEICHHS J0 3arajlbHOTO BijoMa B
[nTepHeTi, SIK MpaBOBY MIJCTaBY AJisi OXOPOHHU aBTOPCHKUX 1 CyMIKHUX MPaB B MEPEXKI.

Croroani B YkpaiHi naepani OUIbIIe yBaru NPUIUISETbCS MUTAHHAM 3aXHUCTY
npaB 1HTEJIEKTYyalbHOI BJIACHOCTI B Mepexi [HtepHer. HeoOXimHO 3ayBakKuTH, WIO
BKa3aHE CEPEIOBHIIE € 3aTraIbHOIOCTYITHUM 1H(POPMALIMHIM MPOCTOPOM TII00ATEHOTO
XapaKkTepy, KOTPU HE Ma€ €MHOTO IIEHTPATI30BaHOTO KEPYBAHHS, €IMHOTO BIIACHUKA
Ta BIJIOKPEMJICHOTO MaifHa, 1 caMe IIMM CTaBUTh IIiJ] 3arpo3y HAJIE)KHY OXOpPOHY Ta
3aXUCT MpaB Ha Pe3yIbTaTU IHTENEKTYATbHOI JISTBHOCTI.

[TiarpyHTAM 119 AOCTIKEHHSI OCOOJMBOCTEM MPaBOBOiI OXOPOHU PE3yJIbTATIiB

IHTEJIeKTYaJIbHOI JTIsJIbHOCTI B MepeXi [HTepHeT ciayryBaiu mpalll BUeHUX-TIPaBHUKIB,
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3okpema: [O.€. AtamanoBoi [23], [.M. benemucroka [27], P.€. Emnana [35],
K.O. 3epora [38], €.B. KoBanenka [44], I.A. KoBanenko [45], JI.JI. Tapacenka [69],
O. 1.  Xapuronooi [74], €.I. XomakiBcekoro [73], P. b. Iumku [76],
A.C. lredan [78] Ta iHIHUX.

Pa3zom 3 THM, 3HaYHa KUIBKICTh Cy4acHUX JOCIIIKEHb 30CEpe/IPKeHa MEePEBAKHO
Ha BUBUYCHHI 0COOJIMBOCTEH OXOPOHU OKPEMHUX 1HCTUTYTIB IHTEJICKTyaIbHOT BIIACHOCTI
abo ’K 3aXUCTy TMpaB HAa KOHKPETHI pe3ylbTaTh I1HTENEKTYalbHOI MIiSUTBHOCTI,
HaTOMICTh 3/IHCHEHHS KOMIUIEKCHOTO JOCHIKEHHS NpoOsieM, IOB’SI3aHUX 3
OXOpPOHOIO TIpaB Ha pe3yJbTAaTH IHTEIEKTYyalbHOI MISJIBHOCTI B Mepexi [HTepHeT
JIMIIAETHCS aKTyaTbHUM.

Meta nociaigxeHHsi. ABTOp BHUIIYCKHOI KBamidikailiiiHoi poOOTH CTaBUB 3a
METy 3IIMCHUTH KOMIUIEKCHUN HAyKOBUW aHalll3 MpPaBOBOi OXOPOHH pE3YyJIbTaTiB
IHTEJIEKTyaJIbHOI JISUIBHOCTI B MEpeki I[HTEepHET, BU3HAYUTH NPOOJIEMHI acleKTd
JOCIIIKYBAaHOTO MIUTAHHS Ta 3aMPONOHYBATH IUIAXH X YCYHEHHS.

JI71s1 AOCSITHEHHSI TTOCTABJICHOI METH MOTPIOHO BUKOHATU TaKl 3aBJIAHHA '

- JOCHIIUTH TPUPOIy Mepexi I[HTepHeT, fK cepefoBHINa peati3alli Mpas
IHTEJIEKTyaJIbHOI BIIACHOCTI;

- BUBHAYUTH 00’ €KTH IHTENEKTYaIbHOI BIACHOCTI, 110 PO3MIIILYIOTECS B MEPEXi
[HTEepHeT, X O3HAKH;

- IPOaHaII3yBaTh MOPSAAOK 3aXUCTY MPaB IHTEJIEKTYaJIbHOI BJIACHOCTI B MEPEXI
[aTepHerT;

- TOCJIIIUTH BUJIU Ta CIIOCOOM MOPYILIEHHS aBTOPCHKUX IpaB B Mepexi [HTepHeT;

- OXapakTepu3yBaTU CIOCOOM 3aXHCTy aBTOPCHKMX IpaB, IO MOPYILIEHI B
Mepexi [HTepHer.

O00’exkTOM [OCJHIIKEHHSI € TPaBOBIJHOCHUHM Yy cdepl 3AiMCHEHHS Mpasa
1HTEJIEKTYyaJIbHO1 BJIaCHOCTI B Mepexi [HTepHeT.

IIpenmer npocaigkeHHsi — MpaBoOBa OXOpOHA pE3YJbTATIB 1HTEIEKTYalbHOI

TUSITBHOCTI B Mepexki [HTepHeT.
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MeTtogamu A0CTiIzKeHHSI CTalu MOPIBHSUIBHO-TIPABOBUM, 1CTOPUKO-TIPABOBHIM,
(hOpMaTbHO-JIOTYHHAMA, CUCTEMHO-(PYHKITIOHATBHUN, CHCTEMHOTO aHai3y, JOTIKO-
CEMaHTUYHUI METOJIM Ta 1HII METO/IH.

[Tpu BuKoHaHHI KBamiQikaiiHoi po6oTH OyB BUKOPUCTAHUN METO]] CUCTEMHOTO
aHamizy, SKAW JO3BOJIMB OUIBII JETaTbHO PO3MVIIHYTH TMUTAaHHA [PABOBOTO
peryJIfoBaHHS MPABOBOI OXOPOHHU PE3YJIbTATIB 1IHTEICKTYaIbHOI IISUIBHOCTI B MEPExKi
[HTEepHET, BUABUTH HEJOJIKHU 1 3alIPOTIOHYBATH BapiaHTH iX yCYHEHHS.

JIoriko-ceMaHTUYHUI METOJ BUKOPHUCTOBYBABCS MPU JOCIIIKEHHI MPaBOBHUX
KaTeropiii, anamisi okpemMux crared L{uBuibHOrO KoAekcy Ykpainu, 3akoHy YKpaiHu
«IIpo aBTOpCHKE MPaABO 1 CyMIXkHI [TpaBa» 1HIIUX HOPMATUBHO-TIPABOBUX aKTIB, Ta MPHU
dbopmyroBaHHI AePIHIIIHA.

[3 3actocyBaHHsM (hOpMaNBHO-JIOTIYHOTO METOLy Oyiia ompalboBaHa HayKOBa
JiTepaTrypa CTOCOBHO TEMM JOCIIKEHHS 1 aHadi3yBajlach NpakThka BepxoBHOro
Cyny, iHmux cyaiB YKpaiHu 3 mpoOsieMm, MOB’sS3aHUX 3 BU3HAHHSAM PIIIEHb OPraHiB
YIOpPaBIIHHS HEAIMCHUMU.

TeopeTnuHi BUCHOBKM OTPMMAHO 3 BUKOPHUCTAHHSIM CHCTEMHOTO MIAXOAY [0
BU3HAYEHHS CIOCOOIB MOPYIIEHh aBTOPCHKUX MPaB Ta 3aXHUCTy aBTOPCHKHUX TpaB B
Mepexi [HTepHer.

HaykoBa HOBHM3HA JOCTIDKEHHS IIOJIATa€ B KOMIUICKCHOMY JIOCIIJKEHHI
OCHOBHHMX MpPOOJIEM OXOPOHU PE3YyJbTATIB IHTEJIEKTYaJbHOI MOISUIBHOCTI B MEpEexi
[HTEpHET, MOPIBHSHHI HOPMATHBHO — MPABOBUX AKTIB, IO CTOCYIOTHCS PETYJIOBaHHS
Ta JISUTbHOCTI OXOPOH, BUSIBJICHHI HEIOJIKIB, PO30DKHOCTEM 3aKOHOJABCTBA IIOJIO0
YHOPMYBaHHS TIPOLIEAYPH OXOPOHU PE3YyJIbTATIB 1HTEJIEKTYaJbHOI JiSTIBHOCTI 1
HABEJCHHI MPOIMO3UIIN 010 YAOCKOHAJIEHHS YKpPaiHChKOTO 3aKOHOJABCTBA IPO
OXOPOHY IHTEJICKTYyaIbHO1 AISTTLHOCTI B Mepeki [HTEpHET.

Oxpemi MOJIOKEHHS BHUITYCKHOI KBadi(ikaliiHOI poOOTH BHUKIAAEHO Yy CTaTTI
«IIpaBoBuii pexxuM 00'€KTIB IHTENEKTyaJdbHOI BJIACHOCTI B Mepexi [HTepHeT», 110
onyOJiikoBaHa y 30ipHMKY HaykoBHX crTarei «l{uBinpbHE Ta KoOMepIliiiHEe IpaBo:

BUKJIHMKYU chorofeHHs». K.: KuiB. Hail. Topr.-exoH. yH-T, 2020. C. 18-24.
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[IpakTnune 3HavyenHsi. OnepxaHHs pe3yNbTaTiB MOJAra€ B TOMY, IO IX 3MICT
y OaraThbOX acmeKkTax JOMOBHIOE HAyKOBI 3HaHHS 3 ICTOpii pPO3BUTKY Ta
(GYHKIIOHYBaHHSI 1HCTUTYTY IHTEJEKTyalbHOI BJAcHOCTI. 3i0paHuid MmaTepian i
y3arajJbHEHHSI MOXXYTh OyTH BUKOPHUCTaH1 JUIsl MIATOTOBKH Yy3arajbHIOIOUUX TMpallb,
IpU MIATOTOBII JEKUIHHUX 3aHATh Ta CHEIKYPCIB Y BUIIMX HABYAJIbHUX 3aKiIa/iax.

CTpykrypa BuUIYCKHOI KBajdidikaniiHoi podoTH 00yMOBIEHAa METOIO 1
IpeIMEeTOM JOCTIKEHHS Ta aBTOPCHKUM MIIXOJOM JO0 PO3MIISALy OOpaHOi TeMHu.
Bunyckna kBamidikaiiiina po0OoTa CKJIaIaeTbca 13 BCTYIy, IBOX PO3IUIIB, SIKI
BKJIIOYAIOTh B ce0e I'STh MIAPO3ALIIB, BUCHOBKIB Ta MPOIO3HIIM, CHUCKY
BUKOpPHUCTaHUX Jkepen. lloBHmit oOcsar poboTu craHoBUTH 61 CTOpiHKY, 13 SKHX
OCHOBHa 4acTMHa poOoTu 3aiiMae 51 cropinka. CHHCOK BHUKOPUCTAHUX JKEPEN

CKJIQA€THCS 3 82 HaUMEHYBAHb.



PO3JLT 1
3ATAJBHI 3ACAJIM OXOPOHU PE3V.JIbTATIB
IHTEJEKTYAJBHOI TISIJIbHOCTI B MEPEXKI IHTEPHET

1.1. Mepe:ka InTepHeT siIK cepedoBMILE peaJi3auii NpaB iHTeJeKTyaJlbHOL

BJIACHOCTI

[IpoTsirom ocTaHHIX JecATUNITh I[HTEPHET CTaB HAWUMOTYXHIIIUM 3aCO00M
PO3MOBCIOJIKEHHSI O0’€KTIB MpaBa I1HTEIEKTYalbHOI BIJIACHOCTI, IO 3a0e3neuye
MOKJIUBICTh JIOCTYIY JO HUX Ta BUKOPHUCTAHHS HEOOMEXKEHUM KOJoM 0ci0. OnHak,
pO3MillleHHs X 00’€KTIB B [HTepHET yacTo BiOyBaeThCsl O€3 3roju 1 BioMa aBTOPIB,
110 3aBJIa€ KoY iX iHTepecam [30].

[lepm 3a Bce, cii BiA3HAYUTH, [0 y MDKHApPOJHUX aKTax HE HaJaHO
BU3HAYECHHS TaKoMy (pyHIaMEHTaJbHOMY MOHSTTIO, K «[HTepHeT». ¥ Pexomennarii
MixkHapogHOTO COM03y eneKTpo3B’si3ky (mani — MCE) 3 Tepminoorii riio6aibHOT
iH(dopMaIiitHOT 1HGPACTPYKTYPH 3aKpillJIeHEe TEXHIYHE BU3HAUYCHHs Mepexi [HTepHer,
SIK CYKYITHOCT1 MEpeX, 3’€THAHUX MK CO0O0I0 3 BUKOPUCTAHHSIM [HTEpHET-IPOTOKOITY,
10 J103BOJIsi€ iM (YHKIIIOHYBAaTH B SIKOCTI €IMHOI BEJIMKOI BIPTyaJdbHOI Mepexi. Y
3arBepkeHoMy Panoro MCE noBigHuKy mo Mepekax Ha 6a3i mportokony [HTepHer
(IP) IntepHer xapakTepu3yeThCs SIK JIOTIYHA apXiTEKTypa, HE3aJeKHa BiJl OyIb-sIKOI
KOHKPETHOI MEpEeXi, aje sKa J03Bojsie 3a0e3ledyBaTH MIKMEPEKeBl 3’ €THAHHS
0e3m14i pi3HUX MEPEK TAaKUM YMHOM, L0 KOMII FOTEPH 1 JIFOAM MOXYTh 3[1ACHIOBATH
KOMYHIKallito, He OOOB’S3KOBO 3HAIOYM TMpU LbOMY, SKYy MEpPEXYy BOHHU
BUKOPUCTOBYIOTH 200 SIKUM YHHOM JI0 HUX CIIPSIMOBY€EThCS 1H(popMaItis [66].

[Ilo crTocyeTbCs YMHHOTO 3aKOHOJABCTBA YKpaiHU, TO BU3HAYECHHS TOHATTS
«IHTepHeT» 3akpimieHo y cT. 1 3akony Ykpainm «[Ipo TenmexkomyHikamii», 3rigHO 3
SKOIO 116 — BCECBITHS 1H(oOpMaIiifHa cuCcTeMa 3arajlbHOTO JIOCTYIY, SiKa JIOTIYHO
3B’s13aHa TJIOOATILHUM aJPECHUM IMPOCTOPOM Ta 0a3yeThCs Ha [HTepHET-POTOKOI,

BU3HAUEHOMY MDKHAapOJHUMHU cTaHaaptamu. [lpum upomy min iHpopMaIiitHOO
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CHUCTEMOIO 3arajibHOTO JOCTYITY PO3YMIETHCS CYKYMHICTh TEIEKOMYHIKAI[ITHIX MEpex
Ta 3aco0iB JIs1 HAKOMUYCHHS, 00poOKH, 30epiraHHs Ta mepeaBanHs naHux [9].

Ha ngymxy O. €. ApamoBoi Ta O. I. Pa3inoi, IHTepHer — 11€ BCECBITHS
iHpopMalliiHa cucTeMa 3B’S3KIB KOMIT IOTEPHHX MEPEX 3arajibHOro JOCTYIy, fKa
MOB’si3aHa TJI00ATILHUM aJPECHUM IMPOCTOPOM Ta 0azyeThCs Ha IHTEpHET-IPOTOKOIIL,
BU3HAYEHOMY MDKHApOAHUMU cTaHaaptamu [20, c.27].

Ha wnamy nyMmKy, BU3HAuY€HHS 3alpONOHOBAaHE Y 3aKOHOJABCTBI € OUIBII
TOUYHUM.

3’sCyBaBIIM TOHATTS [HTEpHETY, mepeunemMo OO0 pPO3IVISAAYy IOHATTS IpaBa
IHTEJIEKTyaJIbHOI BiacHoOCTi. [IpaBo 1HTENEKTyaJabHOI BJIACHOCTI B 00 €KTHBHOMY
PO3yMIHHI — 1€ CYKYIHICTh MPaBOBUX HOPM, IO PETrYJIOIOTh CYCHUIbHI BITHOCUHU 3
MPUBOAY CTBOPEHHS, BUKOPUCTaHHS, OXOPOHH PE3yJIbTATIB TBOPUYOI AISUIBHOCTI [35].
[HTEeNneKTyanpHa BIACHICTh Y MIUPOKOMY PO3YMIHHI O3HA4a€ 3aKOHOJABYO 3aKpPITUICHI
npaBa Ha pe3yibTaT IHTENEKTYaJdbHOI [ISUIBHOCTI Yy HAyKOBIA, BUPOOHHUYIH,
JiTepaTypHii Ta XyJq0xkHiH ramy3i. Cy0’eKTUBHE K MPABO 1HTEIEKTYaJbHOI BJIACHOCTI,
3akpitiene y cr. 418 11K, craHoBUTH O0COOHMCTI HEMaWHOBI MpaBa IHTEIEKTYalbHOI
BJIACHOCTI Ta (a00) MaitHOBI MpaBa 1HTEIEKTYyaJIbHOI BIACHOCTI.

[Ilo x cTOCY€eThCS TIyMadyeHHsS IMOHSATTS IHTEJICKTYyabHOI MiSJIBHOCTI, TO ITiJ
HEI0 BapTO PO3YyMITH PO3YMOBY, TBOpPUY, JAYXOBHY IpaIll0 B PI3HUX Taly3siX HayKH,
CIpsIMOBaHYy Ha CTBOPEHHSI Ta BIPOBAKEHHs 1HHOBau1i. HeoOXinHO 3a3HauuTH, 1O Y
pe3ynbTaTi 1HTENEKTyallbHOi, TBOPYOiI MISJILHOCTI CTBOPIOETHCS BCE SKICHO HOBE,
HEMOBTOpPHE, YHIKaJbHE W OpHUTiHAJIbHE, Y TOMY YHUCJIl TBOPH HAyKH, JITEpaTypu 1
MUCTEITBA, SIKI 3a3BMYail CTalOTh O0’€KTaMH TMpaBoBOi OXOpoHU [OmmuoOka!l
Hcrounuk ccbliku He HaiaeH.60, C.68]. PesynpTatu TBOpYOi MiSTIBHOCTI, SIKi
NiUISITal0Th 3aKOHOAABY1N OXOpPOHI, € 00’€KTaMU MMpaBa IHTEJIEKTYyaJIbHOI BJIACHOCTI
[53, c.43].

Jly’)ke BaXJIMBO HE OTOTOKHIOBATH PE3yJbTAaTH TBOPUOI MISIBLHOCTI (00 €KTH
IHTEJIeKTyaJIbHOI ~ BJIACHOCTI) 3  MarepilalbHUMH  00’€KTaMU  MPOMHUCIIOBOCTI,
BUPOOHUIITBA, a BIJOKPEMJIIOBATH iX. [HTENEKTyalbHOIO BIIACHICTIO € HE cam

pe3ynbTaT MAiSUIbHOCTI JIIOJIMHU SK Takuil, a mpaBo Ha el pesynbrar. ToOTo
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1HTEJIEKTyalbHa BIACHICTh € HEMAaTEP1aIbHOIO, a 00 €KTOM TaKOi BIACHOCTI € MPaBO Ha
pe3yNbTaT IHTEJIEKTYalbHOI AISUTbHOCTI MoauHu. Lle mpaBo Mae moaBiiHY mpupomy: 3
OJIHI€] CTOPOHHU, MPABO IHTEJIEKTYaJbHOI BJIACHOCTI XapaKTEPU3YETHCS HASBHICTIO
MaWHOBHX IIPaB Ha 00’€KT, a 3 1HIIIO — HeMaiHOBUX 1paB [63].

Sk Ti, Tak 1 1HII OpaBa IHTEJIEKTYaJIbHOI BJACHOCTI MOXYTh OyTH MOPYIIEHI B
Mepexxi  [HTepHeT HUIAXOM  PO3MOBCIOJKEHHS  OKpeMHX  OO’€KTIB  IpaBa
IHTENeKTyalbHO1 ~ BracHOCTi. [lepeBakHO 1eil mporec 3AIMCHIOETBCS — 4epes
BUCBITJICHHS 1H(MOpMaIi 4YuM MPOCTO mepeajpecallifo Ha 00’ €KT I1HTENEKTYalbHOI
BJIACHOCTI, SIKY, HAPHUKJIaJ, poOJsTh HA CTOPIHII Y COLllaIbHINA Mepexi, BeO-cailTi [60,
c. 160].

HeoOximHO 3a3HAYMTH, 10 KOJM MOPIBHATH CHOCOOM TOIIMPEHHS OO0 €KTIB
MpaBa I1HTEJEKTYyalbHOI BJIACHOCTI y COLIAJbHIA Mepexi Ta 3a JOMOMOTOI 1HIIMX
3aco0iB (peksiaMa, TejaeOaueHHs, paJiOCTaHINi, y4yacThb y MyOJIYHUX BHUCTyNax Yu
KOHIIEpTaX), TO 3BepTae Ha ceOe yBary OJHa 3 BU3HAYEHHUX OCOOJIMBOCTEH COLIAIbHUX
MepexX — IX OE3KOIITOBHUM XapakTep. YcCl 1HIII OCOOJMBOCTI TaKOX BIJITPAIOTh
MO3UTUBHY pOJIb: COIlaJbHI MEPEXi Jal0Th MOKIIMBICTH MONIMPUTU TBIP Cepen
MPUXWIBHUKIB aBTOpa a00 MNPUXWIBHHUKIB TEBHOTIO >KaHPY MHCTELTBA; OCOOUCTI
CXBaJIbHI BIJIF'YKH YYAaCHHUKIB TAaKOXX CIOHYKAIOTh IHIIUX OCI0 MO3HAMOMUTHUCS 3
TBOpOM [55, ¢.23]. cxoxi mepeBaru MarOTh BeO-CalTH, SKI BUKOPUCTOBYIOTHCS ISt
PO3MIIIEHHS 00'€KTIB IHTEIEKTYaIbHOI BIACHOCTI.

[Mudposuit mpocTip, AKUI € YHIKATHHIM CXOBHUIIEM METa-JaHuX, B TOMY YHCII,
1 6a3010 30cepeKeHHsT 00’ €KTIB 1HTEJIEKTYaJIbHOT BIACHOCTI, (OpMYy€ HOBI MpaBuia i
3aKOHM MiJi BIUIMBOM TEXHOJOTIHA. 3 OJAHOr0 OOKY, KOPUCTYBaui, CIIOKMBAYl CTAIOTh
CIiBaBTOpaMU Yy  BHUPOOHUITBI  1HPOPMAIIMHUX MPOAYKTIB, TaK 3BaHUMHU
«MPOCBIOMEPAMM»; 3 1HIIOIO — aBTOPU, MPABOBIACHUKU OTPUMYIOTh BCE OUIbII
JOCKOHAJl 1HCTPYMEHTH JJisi BIJACHIJKOBYBAaHHS 1 BCTAHOBJEHHS TOTAJIbHOTO
KOHTPOJIIO HaJ BUKOPUCTAaHHSM CBO€I BiacHOCTi. Hampukiaa, cydacHl mporpamHi
IPOJIYKTH JO3BOJISIIOTH aBTOPaM BCTAHOBJIIOBATH CAMOCTIMHO YMOBH, Ha SIKMX iX IMpar

OyayTh BUKOPHCTOBYBATHUCH [25, ¢.19-20].
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OpHak Taki MOXKJIMBOCT] HE BUPIIIYIOTh IPOOJIEM MOB’SI3aHUX 13 3aXUCTOM TPaB
1HTEJIEKTYyaJIbHOT BJIACHOCTI B MEpEKi. XapaKTepUCTHKA JOKTPUHAIBHUX MiAXOJIB 10
BHU3HA4YEHHsI IPo0JieM y chepi OXOPOHH Ta 3aXKUCTY MPaB 1IHTEIEKTYaJIbHOI BJACHOCTI B
Mepexi [HTepHeT Hajae MOXKIUBICTH BHOKPEMHTH Taki OCOOJMBOCTI 3arpo3 s
00’€KTIB MpaBa 1HTEJIEKTYaJbHOI BIIACHOCTI:

1) mepeska [HTepHET € 3araqbHOAOCTYITHUM 1H(GOPMALIIHUM MTPOCTOPOM, 1110 HE
Ma€ €IMHOTO LIEHTPAJI30BaHOTO YMPAaBIiHHS, €MHOTO BIACHUKA Ta BiIOKPEMIIEHOTO
MaiiHa;

2) B Mepexli IHTepHET po3MILIYIOThCA Ti O0’€KTH MpaBa IHTEIEKTYyaIbHOI
BJIACHOCTI, SIKI MOKYTb OyTH MPEACTaBIEHI BUKIIOYHO B LU(pOBIH popmi;

3) BUKOpHUCTaHHSI O0’€KTIB MpaBa IHTEIEKTYyaJIbHOI BIIACHOCTI Yepe3 MEPEexKY
[HTEpHET Ma€e TPAaHCKOPAOHHUW XapakTep, a TOMY peaii3alis HOPM HalllOHaJbHOTO
3aKOHOJIaBCTBAa B I cdepli y pa3l HEOOXIMHOCTI 3aXHUCTy MOPYIICHHX TpaB €
CKJIaIHUM Ta 1HOJ1 HEMOXJIMBUM 3 IPAKTUYHOI TO3MIIII;

5) CKJIagHICTh KOHTPOJIIO 3a KOMIIOBaHHSIM Ta BUKOPUCTaHHSIM 00’€KTa IMpaBa
IHTEJICKTyaJIbHOI BJIACHOCTI B Mepexi [HTepHEeT 1 mpoOJIeMAaTHUYHICTh JTOKa3yBaHHS
dakTy iX nopyuieHHs (B TOMY YHCII 4yepe3 Te, 10 1HGOopMaIlis B MEPEexki 3’ ABJISIETHCA,
3MIHIOETHCS, BUJIATISIETHCSL B KOPOTKI TPOMDKKH dacy) [S50].

T. Kyapumpka 1 HO. UwmxkoBa chpaBenIMBO 3a3HAYarOTh, IO crHenudika
MPABOBOTO 3aXHUCTY MpaB IHTENEKTYyaJbHOI BJIACHOCTI MOJSITA€ y TOMY, IO OO’ €KTH
IHTEJIEKTYyaJIbHOT BJIACHOCTI BUKOPUCTOBYIOTBCS B MEPEXK1, IEPEBAKHO, K BMICT BEO-
CalTIB 1 SIK pO3Mi3HaBajbHA YAaCTHHA JOMEHHUX iMEH. Tak, SKII0 B JOMEHHHX IMEHaX
BUKOPUCTOBYIOTBCSI TOProBl Mapku Ta (ipMOBI HalilMEHYBaHHS, MEHILIOI MIpOI0 —
reorpaiuHi Mo3Ha4YeHHsI, TO y BMICTI BeO-CaliTy MOXe OyTH BUKOPUCTAHO NMPAKTUYHO
Bce [48], Hacammepen, JiTepaTypHiI Ta XyAOXKHI TBOPH, ayAlOBI3yallbHI Ta MY3WYHI
TBOpH, (doTorpadiyHi TBOpPH, 0a3u JaHHWX, KOMIT IOTEpHI mporpamu. Takum YHHOM,
HaANOUIBII TOCTPO Ta YACTO BUHUKAIOTH NMUTAHHS 1100 MOPYUICHHS aBTOPCHKUX IPaB
Ha 1H(popMaIliiHe HAaMOBHEHHS CalTiB, EPIN 3a BCe, TEKCTIB, MAJIFOHKIB, oTO-, ay/io-

Ta BiJleOMaTePialliB.
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dotorpadii Ta iHIII HEPYXJMBI 300paKEHHS Ha €KpaHi KOMII'loTepa (KapTH,
CXEMH, Jlarpamu TOILO) € APYTro0 KaTeropi€lo MOIIUPEHUX TBOPIB, SKI MEPeIaloThCs
3a JIOTIOMOTOI0  COIlaibHUX Mepex. [lpu 1pomy 111 300pa)K€HHS MOXYTh
CTBOPIOBATHUCSA Ha €KpaHI KOMIT'IOTEpa CHEliaIbHUMHU MPOrpaMaMu, MPU3HAYCHUMHU
JUISL TIOJIETHIEHHS. KOPUCTYBAaHHS JIIOJJMHOI0 CaMUM KOMIT IOTEpoM (orepariiHi
CHUCTEMH) Ta cepBicaMM IHTEpHETY (IporpamH, MpU3HAYEHI [JIs «IEepPECyBaHHI»
[aTepHeToM, — Opay3epu Ta iHIII MPHUKIAIHI MporpaMu) abo OyTH pO3MILICHUMH B
IHTEpHET] 1 MaTH HE3aJIeKHUI BiJ KOMIT IOTEpPIB KOPUCTYBAUIB XapakTep. Y Mepuiomy
BUIAJIKy 300paK€HHA Ha €KpaHi € YacTUHOK KOMII'IOTEpHOI mporpamu, ii
1HTEep(deiicoM 1 OXOPOHSETHCS Pa3oM 13 YCI€I0 MPOrpaMolo, a B IPYyroMy — 300paKeHHsI
€ mudpoBoro Qororpadicro 1 OXOpOHSEThCA SK 3BUYaliHA ¢oTorpadis ado €
pe3ynbTaToM TmiepeBefieHHs B IMGpoBy ¢GopMmy 3BHYAHOI (doTorpadii, I1HIIOTO
JIBOBUMIPHOTO (KapTHHH, MAJIIOHKY) a00 TPUBUMIPHOTO (CKYJIBITYpH, OY/I1BII1) TBOPY 1
3a YMOBHU BIAMOBIAHOCTI KPUTEPIIO OPUTIHAIBHOCTI OXOPOHSETHCS K MOXITHUN BiJl
Hux TBip [20, c. 28-29].

VY BigkpuTomy cTaHi iH(opMaIllisi Ta 00’ €KTH MpaBa IHTEIEKTYaIbHOI BIACHOCTI
MOTPaIUISIOTh 0 Mepexi [HTepHeT Oe3 3roau i HaBITH M03a MeXaMH 0013HAHOCTI
aBTOpA, YMM TMOPYIIYIOTHCS HE TIIBKUA MpaBa aBTOpa HAa OTPUMAHHS BUHATOPOAM 3a
CBIi THTEJNEKTYaJIbHUN TPY/I, a 1 HOro 0COOKMCTI HEMaWHOBI MpaBa, MepII 3a BCe, MPaBO
BUMaraTd BH3HAHHS CBOTO aBTOPCTBA IUISAXOM 3a3HAUEHHS HAJICKHUM UYHWHOM
BJIACHOTO IMEHI Ha TBOpI 1 MOro MpUMIPHUKAX 1 3a OYIb-IKOTO IyOJIIYHOTO
BUKOPUCTAaHHS TBOpPY. TakuM 4YWHOM, CIiJ BIJ3HAYUTH, IO TPU OJHOZHAYHIN
npuBabJIMBOCTI caMe Mepeka [HTepHeT cTae BIpTyaJbHUM PHUHKOM 00OpOTY 1 30yTy

MPOJIYKIIi 13 TOPYIICHHSM BUKJIFOYHHUX MIPaB aBTOPIB Ta 1HIIUX MPABOBOIOIIIBINB [23,

c.7].

1.2. O0’eKTH IHTEJEKTYaJbHOI BJIACHOCTI, 110 MOKYTh PO3MIllyBaTHCh B

Mepe:xi [HTepHeT, IX 03HAKH
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O0’exTuH mpaBa IHTEJIEKTYaJbHOI BIACHOCTI — II€ Pe3yJIbTaTH 1HTEIEKTYaJIbHOT,
TBOPYOi MAISNIBHOCTI, BHUpaxeHl B 00’ €kTuBHIA popmi abo 3adikcoBaHi HA TNEBHOMY
MaTepiaiIbHOMY HOCIi, y TOMY 4YHCJI €JeKTPOHHOMY, SIKi BIAMOBIAAIOTh KPUTEPISIM
OXOpPOHO3/IaTHOCTI, BCTAHOBJICHUM Yy 3aKOHOMABCTBI [74, c. 167]. 3rimao ct. 420
[{uBibHOTO KOJIEKCY YKpaiHH, 10 TaKWX BITHECEHO: JIITEPATypHI Ta XYyJI0KHI TBOPHU;
KOMIT FOTEpH1 MpOorpaMH; KOMIUIAIIT JaHuX (0a3u JaHUX), BUKOHAHHS, (pOHOTpaMHU,
BijleorpamMu, Tmiepenadi (MporpaMu) OpraHi3amiii MOBJCHHs; HAayKOBI BIIKPUTTS;
BUHAXO/H1, KOPUCHI MOJIEINI, POMHUCIIOBI 3pa3Ku; KOMIIOHYBaHHS HaIliBIIPOB1IHUKOBUX
BHUPOOIB; pallloHAII3aTOPCHK] POIO3HUIIli; COPTH POCIUH, TOPOAH TBAPHH; KOMEPIIHI
(¢p1ipmoB1) HaliMEHyBaHHsI, TOPrOBEJbHI Mapkh (3HAKH Ui TOBapiB 1 TOCIYT),
reorpadivfi 3a3HaYCHHS; KOMEPIIIHHI TaeEMHUIII [2].

Bkazanuii mepesik XapaKTepu3yeTbCsd BUUEPITHICTIO 00’€KTIB, HA BIIMIHY Bij
3akpituieHoro y Konsentiii mpo 3acHyBaHHs BcecBITHBOI OpraHizaliii iHTeJIeKTyaabHOT
BiacHocTi (mani — BOIB), npuiinariit 14 nunusa 1967 p., HOpMH SIKOi BUZHAYAIOTh, 1110
TEPMIH «IHTEJIEKTyaJbHa BJIACHICTh» OXOIUTIOE MPaBa, SIKi CTOCYIOThCS JITEPATYPHUX,
XYJ0KHIX 1 HAYKOBUX TBOPIB; BUKOHABYOI JIISIIBHOCTI apTUCTIB, 3BYKO3aIUCY, Pajiio- i
TENEeBI31IMHUX Tepenay; BUHAXOAIB B yCiX cdepax MISIIBHOCTI JIOAUHU; HAyKOBHX
BIJIKpUTTIB, TPOMUCIOBUX 3pa3KiB;, TOBApPHMX 3HAKIB, 3HAKIB OOCITyrOBYBaHHS,
¢ipMOBUX HallMEHYBaHb Ta KOMEPIIWHUX IMMO3HAYEHb, 3aXUCTY BiJ HETOOPOCOBICHOI
KOHKYPEHIIli; 1HTEJIEKTYaJlbHOI NISUIBHOCTI y BUPOOHWYIN, HAYKOBIH, JIITepaTypHIN,
XymoxHii chepax [35, ¢. 9-15].

PosrisitHeMo OuIbII J€TanbHO MOKIIMBICTH PO3MIIIEHHS Ta BUKOPUCTAHHS THUX
Yy IHIIUX 00’ €KTIB IHTENEKTYyalbHOI BjaacHOCTI B [nTepHerti. [lepir 3a Bce ciij moyaTu
3 BeO-calTIB Ta JOMEHHHMX IMEH, OCOOJIUBICTh SIKHX TOJSTaE B TOMY, IO BOHU
3a0e3neuyloTh MOXJIMBICTH po3MilleHHs 1H(opmanii B Mepexi. He MeHIn Bakiuse
3HAYCHHS JJIs 3a0e3leueHHs mommpeHHs iH(opmariii B Mepexi [HTepHeT, y Tomy
quCTi i 00'€KTIB MpaBa 1HTEIEKTYabHOI BIACHOCTI, MAIOTh 1 KOMI'IOTEPHI MPOTPaAMHU.
Cnemnudika KOXHOrO 13 3a3HAUY€HMX OO0'€KTIB IpaBa I1HTEJIEKTYyaJlbHOI BJIACHOCTI
0OyMOBITIO€ HEOOX1HICTh BHUPOOJICHHS CHEIlajdbHUX yYMOB iX OXOpPOHH Ta MpaBUII

BHUKOPHUCTAHHA.
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VY mepury uepry cii BiI3HAYUTH, IO HaWOUIbII BPETyJIbOBAaHUMH, SK 3a
3aKOHOJIaBCTBOM OKPEMHX JIepKaB, TaK 1 Ha MIKHAPOJAHOMY PiBHI, € BITHOCHHH, IO
BUHUKAIOTh 3 MPUBOJY BUKOPUCTAHHS, OXOPOHH Ta 3aXUCTY KOMII'FOTEPHUX MTPOrPaAM.
Biamosimao no JdupextuBu Pamu €Bponeticbkux CriBroBapuctB Bix 14 tpaBas 1991
p. «IIpo mpaBoBy oxopoHY kKomm'torepHux nporpam» (91/250 / €EC) xomm'toTepHi
IpPOrpaMu OXOPOHSIIOTHCS SIK JIITEPAaTypHI TBOPU B TOMY 3HAYEHHI, SK L€ TepMiH
po3yMieTbesi B bepHChKil KOHBEHIIIT PO OXOPOHY JITepaTypHHUX 1 XYJOKHIX TBOPIB.
OxopoHa KOMMI'IOTEPHUX IMporpaM SK JITEpaTypHUX TBOPIB MepeadayeHa TaKoXK y
[{uBi1bHOMY KOAEKC1 YKpaiHH.

BaxnuBe 3HaueHHS Mae TakoXK 3a0e3MeueHHs HaJe)KHOI OXOpPOHM TpaB Ha
JOMEHH1 iMeHa. JIoOMeH 1HIuBIlyali3ye CalT, came 3a JIOMEHHUM IMEHEM CIO>KHMBay
MOK€E 3HANTH TOW 4M 1HIIUI caiT, ocoOy, ToBap abo mocnyry. Lle 1o3Bossie roBopuTH
PO CaMOCTIMHE 3HAYEHHS 1 MPABOBY pPEriiaMeHTalIlll0 JOMEHHUX iMeH. Ha BiaMiHy Bij
KOMIT'FOTEpPHOI MPOTrpaMH, JOMEHHI IMEHA HE 3HAUIIIIM YITKOTO 3aKPIIJICHHS B CUCTEMI
00'eKTIB IpaBa IHTEJIEKTYyalbHOI BJIACHOCTI. SIK MpaBHIIO, TOJOKEHHS NPO JOMEHHI
IMEHa 3aKpillJieHI B 3aKOHOJABCTBi, IO PETYJIOE OXOPOHY MpaB HAa TOPTOBEIbHI
Mapku. Tak, BianmoBigHO A0 3akoHy Ykpainu «lIpo oxopoHy mpaB Ha 3HAKU MJis
TOBApIB 1 MOCIYr» BUKOPUCTAHHSIM TOPTOBEJIHHOI MApKH BU3HAETHCS, B TOMY YHUCII,
3aCTOCYBaHH4 ii B JOMEHHUX iMeHaX. [Ipu npboMy BuKOpuCTaHHS 0€3 3roJM BIACHHUKA
3apeECTPOBAHOI TOPTOBENBHOI MApKH B JIOMEHHHMX IMEHaX IMO3HAYEHHs, CXO0XOTO 3
TaKOI0, BU3HAETHCS MOPYIICHHSIM TIPaB BJIACHUKA CB1JIOIITBA HA TOPTOBEIHHY MapKy.

He wMeHm BaxkiuBe 3HAUYCHHS Mae€ OXOpoHa BeO-calTiB. BeO-calit He
pPO3TIISAAETHCA 32 3aKOHOJABCTBOM YKpaiHM, SK CaMOCTiMHUN 00'eKT mpaBa
IHTEJIEKTyaJIbHOI BJIACHOCTI. BiACyTHINM €quHUN MiaX1A 10 MPaBOBOI MPUPOAN TaKOTO
SABUIIA 1 B 3apyOI’)KHOMY 3aKOHOJIABCTBI. 3 OJHIET CTOPOHHU, BEO-CAUT MOXKE MiAJsAraTH
OXOPOHI SIK CKJIATHUN 00'€EKT aBTOPCHKOTO TpaBa, 3 1HIIO1, 0XOPOHI MOXKYTh TiIsTaTh
OKpeMi eJIeMEHTH BeO-caliTy, SK-TO KOMITIOTepHA Tporpama, ©Oa3d JaHuX,
IPOMUCTOBUHM 3pa3oK. TakuM 4YMHOM, HE3Ba)Kalouu Ha Te, 110 HEe BCl 00'€KTH IMpaBa
IHTEJIEKTYyaJIbHO1 BJIACHOCTI, sIKI BUKOPUCTOBYIOTHCSI B Mepexki [HTepHeT, BualIeH! Ha

3aKOHOJAaBUOMY PIBHI SIK CaMOCTIilHI, Taki 00'ekTH ab0 1X OKpemi CKJIa0Bl MOXKYTh
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OTpUMAaTH OXOPOHY SIK 00'€KTH aBTOPCHKOTO MpaBa abo mpaBa MPOMUCIOBOI BIACHOCTI
3a YMOBH BIAMOBITHOCTI BUMOTaM OXOPOHO3aTHOCTI, Mepe0auyeHIM Y 3aKOHOAaBCTB1
[74, c. 168-169].

3rigHo nonoxens cT.433 LK Vkpainu, 06’ekTramu aBTOPCHKOTO MpaBa € TBOPH,
a came: JITepaTypHi Ta XYyI0KHI TBOpH, 30KpeMa: pOMaHU, IMOEMH, CTATTI Ta IHIII
MMCbMOBI TBOPH; JICKIIIi, MPOMOBH, IPOIMOBIJAI Ta 1HII YCHI TBOpH; IpaMaTHUYHI,
MYy3UYHO-IpaMaTHU4HI TBOPH, MAHTOMIMH, XOpeorpadiuHi, i1HII CLEHIYHI TBOPH;
MY3W4H1 TBOPH (3 TEKCTOM a00 0€3 TeKCTY); ay110Bi3yalibHI TBOPH; TBOPH >KUBOIIUCY,
apXITEKTYpH, CKYJbOTYpu Ta Trpadiku; ¢oTorpadidHi TBOPH; TBOPU YKHUTKOBOTO
MHUCTEITBA; 1IIOCTpallii, KapTH, IJIaHU, €CKI3U 1 IJIACTUYHI TBOPH, IIO CTOCYHOTHCS
reorpadii, Tonorpadii, apxiTekTypu a00 HayKH; epeKiIaau, aganTallii, apaHKyBaHHs
Ta 1HILI NepepOOKH JIITepaTypHUX a00 XYAO0KHIX TBOPIB; 30ipHUKHU TBOPIB, SIKIIO BOHH
3a n10060poM a0 yHOPSAKYBaHHSIM 1iX CKJIQJ0BUX YAacCTUH € Pe3ylbTaToM
IHTEJIEKTYyaJIbHOI JISUTbHOCTI; KOMIT IOT€pHI MporpaMu; KOMIUIAmii jgaHux (6a3u
JAHUX), SIKIIO BOHMU 3a J000poM abo YHOPSAKYBAaHHSIM iX CKJIQJOBUX YaCTHH €
Pe3yJIbTaTOM IHTEICKTYaIbHO1 AISIILHOCTI; 1HII TBOPH [2].

Bignosigno no 3Y «lIpo aBTOpchke MpaBO 1 CyMikHI IpaBay, 00 €KTaMH
aBTOPCHKOTO TIpaBa € TBOPH y Taly3l HAyKH, JITepaTypd 1 MHUCTEITBA, a came:
JiTEpaTypHi MHCHMOBI TBOPU OEIETPUCTUYHOTO, MYOJIIUCTHYHOTO, HAYKOBOTO,
TEXHIYHOro ab0 1HIIOro Xapakrepy (KHUrM, OpolIypH, CTATTI TOLIO); BUCTYIH, JEKIIi,
MPOMOBH, TPOIOBIJII Ta IHIII YCHI TBOPH; KOMIT'IOTEPHI Mporpamu; 0a3u aHUX;
MYy3U4HI TBOPH 3 TEKCTOM 1 0€3 TEKCTy; ApamMaTH4Hi, MY3UYHO-IpamMaTH4HI TBOPH,
NaHTOMIMH, XopeorpadivHi Ta 1HII TBOPU, CTBOPEHI ISl CLIEHIYHOIO MOKa3y, Ta iX
MMOCTAHOBKY; ayAiOBI3yalbHI TBOpU; TBOPHU OOPA30TBOPUOTO MHCTEITBA, TBOPHU
apXITeKTYpH, MICTOOYIyBaHHS 1 CaJI0BO-TIAPKOBOr0 MUCTENTBA; (hoTorpadiyHi TBOPH,
y TOMYy YHCII TBOPHM, BUKOHaHI criocobamu, momionumu 10 doTorpadii; TBOpHU
Y)KUTKOBOTO MUCTEITBA, Y TOMY YHCII TBOPH JIEKOPATUBHOTO TKAITBA, KEPaMIKH,
pI3LOJICHHS, JIMBAPCTBA, 3 XYAOKHBOTO CKJIa, FOBENPHI BUPOOU TOIO; LIHOCTpAIlii,
KapTH, IUJIaHW, KPECIEeHHSA, €CKI3H, IUTACTUYHI TBOPH, IO CTOCYIOThCS reorpadii,

reoJiorii, Tomorpadii, TeXHIKH, apXiTEKTypH Ta I1HIIMX cdep IISUIBHOCTI; CLEHIYHI
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0oOpoOKM TBOpIB, 3a3HAUYEHUX y MYyHKTI | mi€i yacTuHH, 1 O0OpOoOKM (OJBKIOpY,
NpUIATHI AN CIIEHIYHOTO TMOKa3y; MOXIAHI TBOPH; 30IpHUKHA TBOPIB, 301pHHUKHU
00p00OOK (hOJIBKIIOPY, CHITUKIIONE/II Ta aHTOJIOTI, 301pHUKHM 3BUYAWHMUX JAHUX, 1HIII
CKJIaZIcHI TBOPH 3a yMOBH, III0 BOHU € PE3yJhTAaTOM TBOPYOI mparli 3a J000poM,
KOOpJIMHAIIIE€I0 a00 YMOPSAAKYBaHHSIM 3MICTy 0€3 MOpYILIEHHsS aBTOPCHKUX IpaB Ha
TBOPH, IO BXOJATh JO HHUX $K CKJIQJ0Bl YaCTUHU; TEKCTH MEPeKIaiB st
OyOnioBaHHS, O3BYYEHHs, CyOTUTpyBaHHA YyKpaiHCHKOIO Ta IHIIMMH MOBaMU
1HO3EMHHUX ayJ110BI3yaJIbHUX TBOPIB; 1HIII TBOpH [3].

UuHHE 3aKOHOJABCTBO BU3HAYAE, IO 11 00 €KTU 1HTEJIEKTYaJIbHOI BJIACHOCTI
MOXYTh OyTH BUIBHO BHUKOPHUCTaHI B Mepexi [HTepHeT, mpuuomMy $K 31 3rojau
IPaBOBOJIOAUIBIISL, Tak 1 0e3 Horo Bimoma. [Ipote po3mimieHHss TBopy B IHTEepHeTI
MOXKJIMBE JIMILE, SKIIO TBIp BUpaxeHUH y mudposiii Gopmi. Bapto morogutuck i3
nyMmkoro P. Ennana, sikuil Bka3zye, 0 00poOKa Ta mepefaHHs JaHUX 4Yepe3 MEpexKy
[aTepHeT 1 BiacHe came i1 QPYHKI[IOHYBaHHSI BIJOYBA€THCS 3aBISKH TaKOMY 00’ €KTY
MpaBa IHTEJIEKTYyaJIbHOI BIJIACHOCTI, SIK KOMII IOTEpHA Iporpama, a 30epiraHHs Ta
nommyk iHdopMalii 3a3Bu4ai 3IHCHIOIOTHCS 3a JIOTIOMOTOI0 €JICKTPOHHUX 0a3 JTaHuX,
AK1 TEX € 00’€KTOM MPAaBOBOT OXOPOHU y cpepi IHTENEeKTyaabHO1 BiacHocTi [35, ¢.50].

Tak, Hanpukian, HopMa yactuHu 2 ctatTi 28 3akoHy Ykpainu «[Ipo oxopony
npaB HAa BUHAXOJIU 1 KOPWUCHI MOJENI» BH3HAYa€, M0 «BUKOPUCTAHHSIM BHUHAXOIY
(KOopHCHOiI MOJen) BHM3HAETHCSA: BUTOTOBJEHHS MPOAYKTY 13 3aCTOCYBaHHSIM
3alaTeHTOBAHOIO BHMHAXOJy (KOPHCHOI MOJEJi), 3aCTOCYBAaHHS TaKOrO IPOIYKTY,
OPOIMOHYBaHHS Uil MPOAAaXy, B ToMmy uwcii yepe3 [urtepuer..» [3; 38]. 3rigHo
gactuHu 2 ctarTi 20 3akony Ykpainu «IIpo oxopoHy mpaB Ha MPOMUCIIOBI 3pa3Kuy,
«BUKOPUCTAaHHSIM IPOMHUCIOBOIO 3pa3ka BHU3HAETHCS BHUTOTOBJIEHHS BHUpOOYy 13
3aCTOCYBaHHSIM 3allaTeHTOBAHOTO TIPOMHUCIIOBOTO 3pa3Ka, 3acCTOCYBaHHS TaKOTO
BUPOOY, MPOMOHYBAHHS AJISl IPOJAXKyY, B TOMY Uucil yepe3 [HrepHeT...». OnHouacHo 3
TUM, BKa3aHUN 3aKOH 3aKpIIUIIOE, IO «HE BHU3HAETHCA MOPYUICHHSIM IIpaB, IO
HAJAlThCAd MATEeHTOM, BBEJCHHS B IUBUILHUNA 00OpOT BHUPOOY, BUTOTOBJIEHOIO 13

34CTOCYBAHHSM 3allaTCHTOBAHOI'O IIPOMMCIIOBOIO 3pasKa, ICIIsS BBCACHHA LbOTO
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BUpOOYy B LIUBUIBHUN OOOPOT BIACHUKOM MATEHTY YM 3 HOr0 CHEIalbHOTO J03BOIY»
(wactuna 3 crarti 22) [11; 38].

Takox, 3akoH Ykpainu «IIpo oxopoHy mpaB Ha 3HaKM JJIs TOBApIB 1 MOCTYT»
BU3HAYae, 10 «BUKOPUCTAHHAM TOPrOBEJIBHOI MAapKU BU3HAETHCS: 3aCTOCYBAHHS 11 B
JUJIOBIA JOKYMEHTAIlll Yd B pekjaMi Ta B Mepexi IHrepHer» (dactuHa 4 ctarTi 16);
HopAJl 3 TUM, YaCTHUHA 6 IIMTOBAHOI CTATT1 3aKPIIUIIOE MEBHI OOMEXEHHS BUKIIIOYHOTO
MpaBa BJIACHUKA CBIJOLTBA 3a00pOHATH 1HIIMM 0CO0aM BHKOPHUCTOBYBAaTH 0e3 HOTro
3rOJIU 3apEECTPOBAHY TOPrOBEIbHY MapkKy [6; 38; 26].

B HaykoBiii jiTeparTypi 3alpONOHOBAaHO PE3YyJbTAaTU  IHTEIEKTYaJIbHOL
JISUTBHOCTI, SIK1 MOIIMPIOIOTHCS B MEpEX1 [HTEpHET, pO3UISATH B 3aJIEKHOCTI B iX
IIPaBOBOTO PEryJIIOBaHHS Ha: 1) pe3ylbTaT IHTENEKTYalIbHOI MISIIbHOCTI, CTBOPEHHS,
OXOpPOHA, 3aXUCT, SKUX BU3HAYEHO Y HOPMATHUBHO-NIPABOBUX aKTaxX; 2) TI, Kl HE
nependayeHi cepen 00’€KTIB MpaBa 1HTEIEKTyaIbHOI BJIIACHOCTI, X04a SIKi 3a CBOEIO
CYTTIO € PEe3yJbTaTOM IHTEJEKTYaJIbHOI, TBOPYOI JISJILHOCTI (HANpHUKIIAJ, peKiiaMa).
3aJie)KHO BI1J]  MPABOMIPHOTO PO3MIIIEHHS Ha: 1) Ti, 00’€KTH, SIKI PO3MIIIEHI
npaBoMipHO (0e3 MOpYIIEHHS MalWHOBUX Ta HEMAWHOBUX TMpaB I1HTEJIEKTYalbHOI
BJIACHOCTI); 2) OO’€KTH, K1 PO3MIIIEHI HENpPaBOMIPHO (3 MOPYLIEHHSM MalHOBHX
Ta/ab0 HEMallHOBUX TMpaB I1HTEJIEKTYaJdbHOI BIACHOCTI). 3aJeXHO B YMOB
BUKOPUCTaHHSI OO0’€KTIB TpaBa IHTENEKTyaJlbHOI BIACHOCTI Taki sik: 1) o0’exTh 3
00MEXEHUM JTOCTYNOM (PO3MIILEHHS JIUIIE YaCTUHU TBOPY, OOMEKEHHSI MOMJIMBOCTI
KOITIFOBAaHHS TOIIO); 2) 00’€KTH 3 MOBHHUM JIOCTYIIOM Ta MOXJIMBICTIO BUKOPHUCTAHHS.
Takox, HIKaBUM € MOJIL 3aJIEKHO BiJI B3a€EMO3B’SI3KY 00’ €KTIB MPaB 1HTEIEKTYaIbHO1
BJIACHOCTI 3 ()YHKILIOHYBAHHAM MeEpeXki IHTepHET: 1) 00’ €KTH, MOsiBa IKMX 00YMOBJIEHA
(GYHKITIOHYBAaHHSAM MEPEX1 IHTEpHET; 2) 00’€KTH, HE TOB’s3aH1 3 (PYHKI[IOHYBaHHSIM
mepexi [74, ¢. 169-170].

[IpaBoBa OxOpoHa O0’€KTIB 1HTEJIEKTYyalbHOI BJIACHOCTI, B TOMY 4YMCIi U B
Mepexi [HTepHeT, 3A1MCHIOEThCS 3a JTONMOMOIOI0 HaJaHHS iX aBTOpY (CTBOpIOBady)
BUKJIFOYHMX TPaB, 1[0 O3HAYAE, 1110 KOJHA 0c00a, KPIM Ti€i, KOMy BOHU HAJIEKATh, HE
MO€E 3IMCHUTH BUKOPHCTAHHS 00’€KTa, HE MAalOUYd Ha II€ BIAMOBIIHOTO J03BOJIY

OCO6I/I, sJgKa BOJ'IOI[iE BHKIIFOYHUMHU IIpaBaMH. Buxknroune ImpaBO — L€ BHUKIIOYHA
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MOXJIUBICTh 3IHCHIOBATH MIOA0 OO0’€KTa 3aKpilIeHI 3aKOHOM MPABOMOYHOCTI Ha
BrnacHui poscya. LUK Ykpainu 3akpinus y 4.3 cT. 418 Ba)kJIMBE MOJIOKEHHS 110 TPaBO
IHTEJIeKTYaJIbHOI BJIACHOCTI € HenopyrHuM. HixTo He Moke OyTH mo30aBiieHH TTpaBa
1HTEJIEKTYaJIbHOI BJIACHOCTI 4YuM OOMEXEHW y WOro 3AiliCHEeHHI, KpIM BHIIAJIKiB,
nepeadoadeHux 3akoHoMm [20].

OTxe, Ha Hally AYMKY, CyTh OXOPOHM IpaB Ha OO’€KTH IHTEJIEKTYaJbHOI
BJIACHOCTI MOJsIra€e B TOMY, [0 aBTOp abo iHmIAa ocoba OAepKye TrapaHTOBaHI
Jep’KaBOO BUKIIOYHI IpaBa Ha CTBOPEHUN OO €KT IHTEJIEKTyaJIbHOI BJIACHOCTI Ha
BU3HaueHUM miepioa vacy. Lli mpaBa opopMITIOIOTECS OXOPOHHHUM JOKYMEHTOM, SIKUM
BUJIAETHCS BOJIOAUIBIIO Takoro o0O0’€KTa 1HTENEKTyallbHOI BJIACHOCTI, ajié  He
000B’SI3KOBO OTPUMYBAaTH OXOPOHHMUI JJOKYMEHT, 1 TaKa 0XOpOHa Ma€ OyTH 3aKpirjieHa
3aKOHOM Ta PETYyJIOBATHCS BIAMOBIIHMMHU TpaBUiIaMHU Ta NpuHIMNamMu. Hampuxman,
00’€KT MpaBOBOi OXOPOHM TOBMHEH BIANOBIJATH BU3HAYEHWM 3aKOHOM BHMOTaM,
TOOTO MPUHLIHAI OXOpPOHO3/IaTHOCTI (BUHAX1]1 BIJINIOBI/IA€ yMOBaM
MaTEHTOCIPOMOXKHOCTI, SIKIIO BIH € HOBHMM, Ma€ BHUHAXIJHUUBKUI pIBEHb 1 €
IPOMUCIIOBO NPUJATHUM); BU3HAHHS 3a MPaBO BOJOJUIBLIEM (aBTOPOM) BUKIIFOUHOTO
mpaBa Ha O0’€KT MpaBa 1HTENEKTYaJIbHOI BJIACHOCTI; JOAEp>KaHHs OallaHCy 1HTEpECIB
MIPABOBJIACHUKA 1 CYCIMUIbCTBA (BCTAHOBJICHHSIM PO3YMHOTO CTPOKY Jii OXOPOHHOTO
JIoKyMeHTa) Ta iHii [27, ¢.317].

DakTUYHO, KOKHHUM TBIp, SIKMA MOke OyTH OLM(PPOBAHMI, MOTEHUIMHO Oyne
po3Mimenuii B [HTepHeTi. Po3minieHHs TBOpy B Mepexi [HTEepHET ckIagaeThes 3 1BOX
MOCIIIIOBHUX €TaliB — 3aBaHTaXeHHS LU@poBoi Komii 00’e€kTa B 1AM ATh
€JICKTPOHHOT'O MPUCTPOIO (KOMIT 10TEpa, TeJIe(OHY TOI0) Ta HAJIaHHS JOCTYITY 10 Ii€l
Komii HeoOMexeHoMy koiry oci0. Ilicnst 3xaificHeHHS BKa3aHHMX il KOpHCTyBad Mae
MO>KJIMBICTh JIOCTYNY N O3HAHOMIIEHHSI 3 TBOPOM IUIAXOM 3aBAHTAKEHHS LHU(PPOBOI
KOIIii OCTAHHBOTO Ha BIACHUH €IEKTPOHHUI pHCTpiit [59, ¢.52-53].

Bukopuctanus TBOpY K OO’€KTy aBTOPCHKOTO IIpaBa MOXIIMBE MLUISIXOM
ONPUJTIOJTHEHHS Ta OMYyOJiKyBaHHS TBOpY. Taki BUCHOBKM MOKHa 3pOOMTH BUXOMSUU
31 ¢c1. 1 3Y «lIpo aBTOpCchKE MpaBO 1 CyMIXKHI TpaBa», A€ 3a3HAYAETHCS, IO

OTNPIITIOAHEHHS (PO3KPHUTTS MyOJIiLi) TBOPY - 31MCHEHA 3a 3T0JI0I0 aBTOPa Y 1HIIIOTO
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cy0’ekTa aBTOPCHKOrO mpasa 1 (a00) CyMDKHHUX MpaB [isl, IO BOEpIIe poOUTH TBIP
JOCTYITHUM IS TyOJiKM TUISIXOM — OMyOJIIKyBaHHS, ITyOJIIYHOTO BUKOHAHHS,
nyOJIIYHOTO TIOKa3y, IyOJIIYHOI JeMOHCTparllii, MyOJiYHOTO CHOBIIIEHHS TOIIIO;
omyOIiKyBaHHS TBOPY, (hOHOTpaMH, BiJIEOTPAMH - BUITYCK B 0OIr 3a 3r0/I010 aBTOpa 4u
IHIIOTO Cy0’€KkTa aBTOpPChbKOro mpaBa 1 (a00) CYMDKHUX IIpaB BHUTOTOBJICHUX
nomrpagiyHUMHU, €JIEKTPOHHUMH YHM IHIIUMH CIIOCO0AaMU MPUMIPHUKIB TBOPY,
¢doHOTpamMu, BifeorpaMu y KUIBKOCTI, 3AaTHI 3aJ0BOJILHUTH, 3 YpPaXyBaHHIM
XapakTepy TBOpY, (hOHOTPAMU YU BiJCOTpaMH, pO3yMHI MOTPeOU MyOIiKH, MUIIXOM X
MpOJIaXKy, 3/1aBaHHS B MallHOBUN HailM, MOOYTOBOrO YW KOMEPLIMHOIO MpOKaTy,
HaJaHHS JOCTYIy A0 HUX 4Y€pe3 €NEeKTPOHHI CUCTEMHU 1HPOpMalii TAKUM YUHOM, IO
Oyap-sika oco0a MOXKe HOro OTpuUMaTH 3 OYyJb-IKOTO MiCHs 1 y Oyab-sKUH yac 3a
BJIACHMM BUOOpPOM abo repeadi mpaBa BJIACHOCTI HA HUX YM BOJIOJIHHS HUMU 1HIIUMHU
cocobamu. OmyOiKyBaHHAM TBOPY, (POHOrpaMu, BiJIEOTpaMU BBAKAETHCS TaAKOK
JICTIOHYBAaHHS PYKOMHUCY TBOPY, (POHOTpaMH, BiJIEOTPaMHU y CXOBHIII (JI€TIO3UTApIi) 3
BIJIKPUTUM JOCTYTIOM Ta MO>KJIMBICTIO OJIep>KaHHSI B HhOMY NMPUMIpHUKA (KOTIii) TBOPY,
¢dboHorpamu, Bigeorpamu [2].

Heo0xiaHo 3a3HauuTH, 1110 B YKpaiHi Ji€ IPE3yMIIIisi aBTOPCTBa, mnependaueHa
ct. 11 3akony Ykpainu «IIpo aBTOpCchKe MpaBo Ta CyMDXKHI MpaBay, SKa BU3HAYAE, 1110
aBTOPCbKE TPaBO BUHUKAE dYepe3 caM (HakT CTBOpPEHHS (HE OMPUITIOTHEHHS)
dotorpadii, 1 aBTOpOM BBaXKalOTh Ty 0cC00y, sika ii 3poOuna [3]. [ns Toro mo0
BUHUKJIO aBTOpPChKe TpaBo Ha (ororpadiro, HE Tpebda AOTPUMYBATUCS HISKUX
dbopmanbHOCTEH, TAKUX SIK, HANPUKIIaa, 0OpPMIIEHHS Yd peecTpallis. Taka peectpartis,
y pasi notpedu, 371HCHIOEThCS 3a OaKaHHSIM aBTOpa, 1 MOXE CIPOCTUTH JIOBEJICHHS
dakTy aBTOpCcTBa. AJle BOHA HE € 000B’3K0BOI0. OKpIM TOTO, 32 TaKy PEECTPALIIO
HEOOX1THO CILIATUTH BiAMOBIAHMIA 30ip [28, c.43-44].

VY Bumajaky, SKIIO0 CTOPOHHIMU OocoOamMu 0€3 MUCHhMOBOTO UM YCHOTO JIO3BOJTY
aBTOpa BUKOpHcTaHO (pororpadiunuii TBIp 0€3 MOCHIAHHS HAa HHOTO SK aBTOpa — IIE €
NOPYIICHHSIM MailHOBOrO0 aBTOPCHKOro mpasa. HaBiTh, SIKIIO € BKa3iBKa aBTOPCTBA 1
JDKepena, aje HeMae 03BOJIy aBTOpa Ha BUKOPUCTAHHA, TO TaK€ BUKOPUCTAHHS TaKOX

BBAXKA€THCS MOPYUIEHHSIM aBTOPCHKOTO MpaB [28, ¢.45].
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[TpuknamomM mpaBOMIPHOTO BUKOPHCTAHHS 3HIMKY, IO MOXXE OyTH 3/1iCHEHO
0e3 3roauM aBTOpa, € BUMAAOK, JI€ Y SKOMYCh BIICOYpOIl JAEMOHCTPYETHCS UyxkKa
¢dororpadis 1 TOH, XTO 03ByUy€ MOro Kaxke «SICKpaBUM IPHUKIAJ0OM BUKOPHUCTAHHS
BUTpUMKU Moxe Oytu 3HIMOK Ilerpoma II. Il., sxuit Oymo B3siTo 3 #oro caifry
www.petrov.ua». Asne Moxke OyTH i 1HIIMHA BUNANOK, KOJU JAEMOHCTPYETHCS dyXka
dboTorpadis, 1 TOM XTO 03ByUyeE Bizieo, Kaxke «IIpukiiagioM mMoraHoro 3HIMKY, B SIKOMY
BIJICYTHA OyJb-sIKa KOMIIO3UIIISA 1 B3arajii Oyab-siIkuii ceHc, Moxe Oytu (ororpadis
[Terpona II. II., siky BiH BHUCTaBUB y cebe B 0J031 www.petrov.uay. O4eBUAHO, 110
MoAI0HMI BapiaHT € HEMPAaBOMIPHUM, 1 aBTOP Ma€ MOBHE MPAaBO BUMAraTH MPUIUHUTU
MOIIMPEHHS MOAIOHOr0 HaBYAJIBHOIO MaTepiainy 1 BIAIIKOAYBATH WOMY 30UTKH [28,
c.45].

Po3mimieHHst 00’ekTa aBTOPCHKOTO MpaBa B Mepexi [HTepHET 0€3 103BOJy
[PABOBJIACHUKA € HE3aKOHHUM BUKOPHCTAHHAM Takoro o0’€KTa BIAMOBIAHO 110 M. 9 u.
3 cr. 15 3V «lIpo aBTOpCHKE MpaBO 1 CyMIXHI IIpaBa», a caMe MOJaHHS TBOPIB 10
3arajJbHOTO BiOMa MYOJIKM TaKUM YMHOM, IO ii MPEACTABHUKH MOXYTh 3I1ACHUTU
JOCTYII 0 TBOPIB 3 OyAb-SKOTO MICI Ta B OyJIb-IKWM Yac Ha BiIacHUW BUOIp. Taka
KBatiQikalis MpaBOBIAHOCHH BXk€ CPOPMOBAHA MPAKTUKOIO Ta BH3HAueHa B M. 31
[Toctanosu Ilnenymy Bepxosaoro Cyny Ykpainu Ne5 Bix 04.06.2010 p.[12].

VY Toli e yac, He MOkHa OMUHYTH yBaroto cT. 21 3Y «lIpo aBTOpchke mpaso i
CYMIDXKHI TIpaBay 3TiIHO MOJIOXKEHB AKOi 0€3 3roau aBTopa (UM 1HIIOI 0COOH, KA Mae
aBTOPChKE TIPaBO), ajie 3 OOOB’S3KOBMM 3a3HAYCHHSIM IMEHI aBTopa 1 JpKepena
3aM03UYEHHS, IOMYCKAETHCS:

1) BuKopucTanHsi HUTAT (KOPOTKUX YPUBKIB) 3 OMYOJIIKOBAaHUX TBOPIB B 00Cs31,
BUIIPABJAHOMY IIOCTAaBJICHOIO METOI0, B TOMY YHCII LUTYBaHHS CTaTed 3 TazeT i
KYpHaJiB y (GopMi OIJISIIIB MPECH, AKIIO BOHO 3yMOBJIICHO KPUTUYHUM, MOJIEMIYHUM,
HayKOBUM a00 iH(QOpMaIIHHUM XapaKTepOM TBOPY, 0 SKOTO IIMTATH BKIIOYAIOTHCS;
BUIbHE BUKOPHUCTAHHS IUTAT y (OpMI KOPOTKHMX YPUBKIB 3 BHUCTYIIB 1 TBOPIB,

BKJIFOUEHUX 70 poHOrpamu (Bigeorpamu) abo mporpamMu MOBJICHHS,
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2) BUKOPHUCTAHHS JITEpaTYpHHUX 1 XyJOXKHIX TBOPIB B 00Cs31, BUIPABIAHOMY
MOCTAaBJICHOI0 METOI0, SK UIIOCTpalliii y BHAAHHAX, I[epefadyax MOBJICHHS,
3BYKO3aIlMCax YM Bijieo3anucax HaBuYaJbHOTO XapaKTepy;

3) BIOTBOpEHHS Yy TMpeci, MyOJiYHe BHUKOHAHHS YW TMYOJIIYHE CIOBIIECHHS
nomnepeaHb0 ONyOJiKOBaHMX Yy raszerax a0o >KypHajax cTaTed 3 MOTOYHHUX
€KOHOMIYHMX, TMIOJITUYHUX, PETITHHUX Ta COIIaJbHUX TMHTaHb YU MYyOJIIYHO
CHOBIIIEHUX TBOPIB TAKOTO ) CaMOTO XapakTepy Yy BUMAAKaX, KOJMU MPaBO Ha TakKe
BIJITBOPEHHS, IMyOJIiYHE CHOBIMIECHHS ab0 1HIIE MyOJliuHE MOBIJOMIICHHS CIEHIabHO
He 3a00pOHEHO aBTOPOM;

4) BIATBOPEHHS 3 METOIO BHUCBITJIEHHS MOTOYHHMX MOJ1NA 3acobamu (ororpadii
a0o kinemaTorpadii, myOJiuHe CIOBIIICHHS a00 1HIIe MyOJIIYHE MOBIJOMIICHHS TBOPIB,
nobadyeHux abo MOYyTHX MiJ Yac nepediry Takux MHoJid, B 00Cs31, BUIPABAAHOMY
1H(pOpMaIIHOIO METOIO;

5) BIATBOpPEHHS y KaTajorax TBOPIB, BUCTABICHUX Ha JOCTYIHHUX MyOmiIl
BHUCTaBKaX, ayKIIOHaX, sipMapkax ab0 y KOJEKIISX J/JIS BHUCBITICHHS 3a3HAYCHUX
3ax0/1B, 0€3 BUKOPUCTAHHS IIUX KATAJIOTIB y KOMEPIIHHUX 1IsX [3].

3ayBa)xuMo, 110 AJI BUTHHOTO BUKOPUCTAHHS YPUBKA UYXKOTO TBOPY BaXIJIMBUM
€ XapakTep TBOPY, B IKOMY BUKOpHCTaHa uurtaTa. L{utata Mo)ke BUKOPUCTOBYBATHUCS
JUIIe B TBOpPaX KPUTUYHOTO, TIOJEMIYHOTO, HAyKOBOTO 4YH 1H(OPMAIIHOTO
XapakTepy. XMOHO BBa)KaTH, IO BiTbHE BUKOPUCTAHHS IIMTATH MOKJIMBE y TBOpPax
HEKOMEPIIMHOTO XapakTepy, Mo3asK 3aKOHOJaBellb Takoi BUMOTU HE BHCYBae [62,
c.10].

[{ikaBuM Ta cCynepeuJuBUM TMUTAHHAM € ICHYBaHHS 1 (YHKIIIOHYBaHHS
EJICKTPOHHUX 010J110TEK, Ta X BIUIMB Ha aBTOPChKe mpaBo. ExexkTpoHHO0 010710TEKOI0
BBAXKAETHCS OHJIAMH pecypc, A€ pO3MIILYIOThCS JITEpaTypHi TBOPHU, SIKI MOXKYTh OyTH
MeperJisIHyTI yciMa KopucTyBadamu [HTepHeTy. He3Bakaroum Ha 4YMCIIEHHI TepeBaru
€JIEKTPOHHUX 010110TEeK (EKOHOMISI Yacy Jisl KOPUCTYBAUiB, MOKJIMBICTh MaJIOBIJOMUX
aBTOPIB CTaTH BIIOMHUMH CEpPEJl YNTAUY1B, EKOHOMIS KOIIITIB HA yTpUMaHHA 010J110TEKH ),
€ 1 HeJoMiKM, 0 AKMX MOKHA BiJHECTH MOK/IMBI HACIIIKM JUIS aBTOPIB. IXHI KHUKKH

HE KYIYIOTb, @ 3HaXOJTh B IHTEpPHETI, iX aBTOPChKE MPABO JIETKO MOPYIIUTH, AJIKe
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HEMOJKJIMBO BIJCHIJIKYBaTH, YM [IHCHO uWTad 30epirae KHIDKKY Ha BIACHOMY
KOMIT FOTEp1 JIUIIE JUIsi HaBYAIbHUX Ta OCOOMCTHX ITiIe. BumaBHUIITBa, TaKk caMo SIK 1
aBTOPH MOXKYTh BTPATUTH MPUOYTOK BiJl MPOAAKY MPUMIPHUKIB TBOPIB [44].

Oco0MMBICTIO OXOPOHM 00’ €KTIB IHTENEKTYaIbHOI BIACHOCTI B Mepexi [HTepHeT
€ Te, 0 Y BKa3aHOMY CEPEJIOBHII MOXKYTh PO3MIILITYBAaTUCS TakKi, 00’ €KTH, sIKI MOXKYTb
Oyt mipejcTaBiieHl y 1udposiit Gopmi (Hampukiaa, o0’€KTH aBTOPCHKOTO MpaBa 1
CYMDKHHX TIpaB, pe3yJbTaTH HAYKOBO-TEXHIYHOI TBOPYOCTI TOMIO). [loromKyroduncs B
oMy 3 aymkor I. M. benenuciok mpo Te, 1mo 00’€KTH TpaBa IHTEIEKTYalbHOT
BJIACHOCTI BHUKOPHCTOBYIOTBbCSI y Mepexi IHTepHeT sk: 1) KOHTEHT BeO-caiiTiB
(indopmMaiiisi, sska MICTUTBCS Ha BeO-caiiTax); 2) po3mi3HaBajbHAa YacTHHA JIOMEHHHX
imeH; 3) merateru (HTML-teru, npusHadeHHs Juisi HaIaHHS CTPYKTYPOBAHUX JIAHUX
po BeO-cTopinku) [29, ¢.318], BBaxkaeMo 3a AOILILHE BUOKPEMUTH BEO-CAUT TaKOXK
AK CAMOCTIMHMM 00’€KT, SKUM miaisrae oxopoHi. I[liaTpumky Takoi mo3uiii
3HaXOAMMO 1 y HAyKOBIH JiTepaTypi, B sKii, 30KpemMa, 3a3HA4YA€ThCs, 110 BeO-CalT
JOLIUIBHO PO3MJISIIATA SIK OpPUTIHAJIBHUN KOMIUIEKCHUHM TBIp, BIAKPUTE MpPOTrpamMHe
3a0€3MeUYCeHHs] HE 3aXUIICHO AaBTOPCHKUM TMPAaBOM, Ha BIJIEOITPU TMOMIUPIOETHCS
MPaBOBUN PEXUM ayJ110BI3yalIbHUX TBOPIB, & (PIIIBMH MOCTYNOBO MEPETBOPIOIOTHCS B
CaMOCTIHUHN 00’€KT aBTOPChKOTO mpaBa. OkpiM TOro, B IHTEpHETI BUKOPUCTOBYETHCS
0arato TOXITHUX BiJ TBOPIB, SIKI TAKOXX OXOPOHSIOTHCS ABTOPCHKUM mMpaBoM [35,
c.233].

3 ommsiay Ha 1€ BapTO BIAMITUTH, MO HaW4acTimie y Mepexi I[HTepHeT
BUKOPHCTOBYIOTHCSI 00’ €KTHM aBTOPCHKOTO TMpaBa, OCKITBKU KOXKEH BeO-CaliT Mae
iH(opMalliiine HamOBHEHHS, sSKE 3a3BHYall CKJIAAAEThCA 3 TEKCTOBOI iH(opMallii Ta
300pakeHb, MO € 00’€KTaMU aBTOPChKOTro mpaBa. OKpiM TOT0, Ha BEO-CalTI MOXKYTh
OyTH po3MillleHI 1 My3u4yHI TBOpHU (IICHI), ayAioBi3yajabHl TBOpU ((DUIbMH, KIIIU
Tolo). 3MicT BeO-calTy (KOHTEHT) Ma€ BH3HAuYaJbHE 3HAUEHHSA. Y HayKOBIH
JiTepaTypl HAroJOUyIOTh, 110 CaM€ KOHTEHT CalTy € HaWBaXJIMBIIIUM €JIEMEHTOM
cepell ycix CKIamoBuUx BeO-caiTy. CaMe KOHTEHT IIYKaloTh KOPHUCTYBadl MeEpexi
[arepuet. KonTeHT sBNIsie cO0010 1H(POPMAIIiIO IEBHOTO BUIY 3aJIEKHO BiJ BUIY BeO-

caury.
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Ha nymky nesxux HaykosiiB [29, ¢.317], Bci indopmariiini gaHi, 00’ €KTH mpaBa
1HTEJIEKTYyaJIbHO1 BJIACHOCTI B [HTEpHETI, MOKHA MOJUIUTH HA TPU KaTeropii:

1) 3akpuTa 7151 MyOIIYHOTO TOCTYIy 1H(OopMalIis;

2) indopmariist BIAKpUTa By3bKOMY KOy 0Ci0;

3) indopmarris, BIAKpUTA IS IIHUPOKOTO Koja ocio.

JIBi ocTaHHI KaTeropli mepeadavaroTh TaKy OCHOBHY MpOOJIEMY ISl 3aXUCTY
MpaB 1HTENEKTYaJIbHOI BJIACHOCTI K «IIPaTCTBO», KOMHM OyAb-KHI KOpPUCTyBad,
SAKOMY JIOCTYIHHM Tmieperiisiy iHpopmMarllii, MoXe CKOIiIoBaTH, 30€perTH, nepepoouTH,
PO3MOBCIOJIUTU Ta OY/Ib-SIKUM 1HIIIMM YHMHOM BUKOPHUCTATU 1HTEJICKTYaJIbHY BJIACHICTh
1HIIo1 ocobu, 0e3 i1 Ha Te 3roau. JlaHIIOKKOBa peakilis poOUTh OJMCKABUYHUM
PO3IOBCIO/KEHHs 1H(pOpMaIlli sk B Mepexi [HTepHeT, Tak 1 mo3a ii mexxamu. | came
gyepe3 e MPaKTUIHO YHEMOJKIIUBITIOETHCS KOHTPOJb 33 PO3MOBCIOKCHHSIM 00’ €KTIB
IpaBa IHTEJIEKTYaJIbHOI BIACHOCTI B TNI00abHIi Mepexi [67, c. 140].

CTOCOBHO % MEpIIOi KaTeropii, 3aKpUTOi JJis MyOJ1YHOTO JTOCTYIy 1H(pOopMaIlii,
— CUTYyallls 1HaKIa. Y JaHOMY BUIIQJIKy MpoOsieMa MoJsrae y Tomy, Iio:

1) moTparuisitouu 0 MEPEXi, BCl 00’ €KTH MpaBa 1HTEIEKTYaJIbHOI BIACHOCTI pa3
1 Ha3aBXIU CTAlOTh YACTUHOK T100aJIbHOI 1HGOPMAIIHHOI MaBYTUHU 1 BUAAIUTH X
MIPAKTUYHO HEMOXKJIMBO, TUM Iaye JUIsl 3BUYaiHOTO MEPECIYHOT0 TPOMAJITHUHA, TOOTO,
OJIHOPA30BO 3aBAHTAXKMBIIK y MEPEKY OyIb-aKy 1H(MOpMaIlit0 (HaMpUKIaa, 0COOUCTI
HampairoBaHHs, BioOpaXxeHI B  TEKCTOBOMY, MYyJbTUMEIIMHOMY,  BIiJ€O-,
ayniopapmati yd OyAb-KOMY IHIIOMY BHIJISIAL, KOTPl MOXYTb MICTHUTH HE TIIbKH
HOBHU3HY, @ TaKOX 1 CYCHUIbHO-KOPHUCHI 1/1€1, MOKYyTh OyTH PO3LIHEHI SIK BUHAXOJH,
BIIKPUTTSL TOIIO, OCOOJMBO 1€ CTOCYEThCS JIOJeH, Oe3mocepeHbO MOB’SI3aHUX 13
HOBAaTOPCHKOIO JISUTBHICTIO Ha MpoQeciiHuX 3acangax), MA (PAKTUYHO BTPAYAEMO SIK
npaBa poO3MOPSIHKEHHS, BOJIOIIHHS Ta KOPUCTYBAHHS IMMHU 00’ €KTaMH, TaK 1 MalHOBI
Ta OCOOMCTI HEMalHOBI MpaBa, OCKUIbKM HaBITh Mar4W Oa)KaHHSA, HE 3MOXKEMO
BUJIAJIMTH 1X 13 MEpeXi, a OTKEe 1 HEe 3MOXKEMO KOHTPOJIOBATH iX IIOJAJIbIIe
BUKOPHUCTAHHS, TOOTO BTPAYa€ThCs MIPABO 1HTEIEKTYaJIbHOI BJIACHOCTI Ha 111 00’ €KTH;

2) B IHTEpHETI MNPAKTUYHO HE ICHY€ TaKOro TMOHATTS SK «a0COJIIOTHA

KOH(IAEHIIIHHICTE», TOOTO € KOPHCTYBadi, KOPTI BCE OAHO MAaIOTh JOCTYI JO III€i



23
iHpopMallli — BIACHUKM THX CaiiTiB, COLIaJbHUX MEPEX Ta CepBepiB, Ha SKi
3aBaHTAXYIOTHCS O0’€KTH TpaBa IHTENEKTYallbHOI BJIACHOCTI, a TaKOX Ti, XTO
«TOBHOIO MIPOI0 BHUKOPHUCTOBYE IMOTEHIan I[HTepHeT Mepexi» (CiyxOu Oe3neku
pI3HUX KpaiH, OpraHizaiii, 0 HAKOMHYYIOTh Ta TOPTYIOTH iH(OpMalli€, okpemi
Kibep3iounHIll Tomo). Tak, Yy BCIX KaTeropisix HasBHI TMOPYIIEHHS IpaB
1HTEJIEKTyaJIbHOI BIIACHOCTI. B ChOrOICHHUX peaisix 3aXUILaTH 11l IpaBa CKIAIHO.

He 3Baxkatoum Ha Te, SKUH OO €KT  IHTENEKTyaJllbHOI  BJIACHOCTI
BUKOPHUCTOBY€ETHCS, 3aBXKIU, I[EPUIOYEPrOBOI0 3a/ayel0 Ha MUIAXY 3axXUCTy Ta
MOHOBJICHHS BIIACHUX IHTEJIEKTYAIbHHUX MPaB — € HAJICKHE MiATBEPHKCHHS HAOYTTS
0co00I0 TmMpaBa BOJOJIHHS, KOPUCTYBaHHS, PpO3MOPSKEHHS 00 €KTOM TBOPYOi
JUSUTBHOCTI. 3aKOHOJIABIIEM 3aKpiIIeHa MPE3YyMIIIisl aBTOPCTBA, Y BIAMOBITHOCTI JI0O
SIKO1: 3@ BIZICYTHOCTI JOKa31B 1HIIIOTO aBTOPOM TBOPY BBaXkKa€ThCA 0c00a, 3a3HaUYCHA SIK
aBTOp Ha oOpuriHaim abo mpuMipHUKY TBOpy. OJHAaK, HE 3BaXKalOYM Ha 3arajibHi
npaBujia, HAWTOJIOBHIIIMM IMIJTBEP/DKCHHSIM TIpaB BJIACHOCTI 3aJMIIAETHCA —
OTpUMAaHHS BIAMOBITHOTO OXOPOHHOTO, JO3BUILHOTO JOKYMEHTY PO PEECTpalliio mpan
Ha 00’ €KT 1HTEJEKTYaIbHOI BIIACHOCTI (TOOTO OTpUMAaHHS CBIJIOITBA, MATCHTY).

OTpuMaBIIM OXOPOHHUHN JOKYMEHT, 0C001 HE MOTPIOHO TOBOJAMTH BJIACHE MPABO
Ha 00’€KT, BOHO € BH3HAHUM Ta Oe3cmipHuM. [ligati CyMHIBY BOJIOJIHHS TpaBamMu
BJIACHUKA, MOKJIUBO BUKJIIOYHO y CYJIOBOMY TOPSIJIKY, IIJITXOM JOBEJACHHS MOPYIICHb
MpoLenypu peectpauli (OTpUMaHHS TO3BUIBHOTO JOKYMEHTY), HANpHUKIAd, Malouu
JIOKa3W TOTO, M0 O0’€KT B3araji HE MiAJIArae TPaBOBId OXOPOHi, ab0 MarOThCA
CYMHIBH IIOJIO TICHOTO aBTOPCTBAa. BUKIIIOYHO BIIACHUK Ma€ MPaBO BUKOPHCTOBYBATH
00’€KT I1HTEJIEKTYaJbHOI BJIACHOCTI Ha BJIACHUM PO3CYJ 1 JJisi BJIACHOI KOPHUCTI.
3BUYaiiHO, 10 BKa3aHa 0co0a Ma€ TMOBHOIIIHHE MPaBO 3a00POHITH IHIIUM OcoOam
BUKOPUCTOBYBATH Takuil 00’€KT 3a BIJICYTHOCTI Horo 3roau. To6To, Mae MOBHOIIHHE
IPaBo 3aXHUIIATH 3aKOHHI IHTEpecH y cdepi iHTeaeKTyanbpHo1 BracHocTi [49, €.902].

TakuM YMHOM, CHIiJ BII3HAYUTH, IO OO'€KTH IPABOBOI OXOPOHU B MEPExKi
[HTEpHET MOXYTH OYTH BHUKOPHCTaHI ab0 pO3MIIIEHHI y eleKTpoHHIM (opmi. Taki

00'€KTH MiJJISTal0Th MPaBOBI OXOPOHI (OTPUMAaHHS OXOPOHOTO JOKYMEHTa aBTOPOM),
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TOOTO, HAJaHHSA aBTOPY BUKIIOUHUX MpaB (JHILE aBTOP MOXE BHUKOPHUCTOBYBATH

00'eKT a BCIM 1HIIMM NOTPiOHA 3r0/1a aBTOPA).

1.3. 3axucer pe3yJbTaTiB iHTeJNeKTYaJ bHOI AisljibHOCTI B Mepe:xki IHTepHeT

Y  OLIBIIOCTI BWIMAAKIB OCOO0OI0, BIAMOBIAAIBHOIO 3a TOPYIICHHS IIpaB
1HTEJIEKTyaJIbHOI BIIACHOCTI B MEpeXI1, cTae a00 0co0a, sika MOIIMPUIIa HEPAaBOMIPHUN
KOHTEHT (CIOXHMBa4 TEJIEKOMYHIKAI[IHHUX MOCIyr), ad0 BIIACHUK BeO-CalTy, SKUU
(akTHUHO 3a0e3meuy€e HAOBHEHHS KOHTEHTY 1 BHUPILIYE MUTAHHS MIOAO «IOJITHKW
cailTy: poOMTH HOro BIAKPUTUM JUIsl KOPUCTYBAudiB JIMILE JJiI O3HAWOMJIEHHS 3
iH(popmali€eo ado HaJaBaTU L€ i MOKJIMBICTh aKTUBHOI y4acTl y Woro (opmyBaHHI.
[IpakTHKOIO CHPUIHATO MiAXiA A0 BU3HAHHS CaM€ BJIACHUKA BEO-CAlTy OCHOBHOIO
0co0010, BIAMOBITATBHOIO 32 BCE, IO MOB’S3aHO 3 MOr0 3MICTOM, B TOMY YMCII IIOA0
TOBapiB, MOCIYT, poOiIT, 1H(OPMALIIIO MPO K1 ONPUITIOTHEHO HA TAKOMY BIPTyaJIbHOMY
pecypci. OOIpyHTOBaHUM TIOSICHEHHSIM TaKOTO SIBHINA € CKJIAIHICTh BCTAaHOBJICHHS
0e3mocepeTHHOr0 MOPYIIHUKA Y 3B’SI3KY 13 MOXJIMBICTIO Maixke Oe3MepenikoHOro
IOCTyImy 10 IHTepHeT-caTy Oyab-iK0i 0c00010 (PaKTHYHO 3 PI3HUX MICIH 3eMHOT
KyJi. BiammoBiIHO CTaBUTHCS MUTaHHS MPO BIAMOBIIAJIBHICTS BIAaCHUKA BeO-calTy 3a
HAasBHICTh MaTepiaiiB Ha HbOMY, SIKI MOPYIIYIOTh IIpaBa IHTEJIEKTYyalbHOI BIACHOCTI,
10 HaJeXaTh 1HIIH 0cobi [23, ¢.10].

AHaJli3 HayKOBO-TEOPETHYHOI 0a3uW 3a TEMOK JOCHIDKCHHS Ja€ IiJICTaBU
BUOKPEMUTH JIeKIJIbKa MIAXOMIB 100 Kiacudikaili 3aco0iB 3axuUCTy IIpaB
IHTEJIEKTYyaJIbHOI BJIACHOCTI B Mepexi [HTepHeT.

Tak, 30kpema, I1. O. Jlucka npornonye kiacudikyBaTu ix Ha /1Bl TPYIIH:

1) mpeBeHTHUBHI,

2) micnsadakrosi [49, ¢.902-903].

JlocuTsk 1iKaBUM METOJIOM € KpurnrtorpadiuyHe nepeTBOpeHHs: MarepiaiiB. To0To,
MOBaA /i€ PO BNPOBAKEHHS MK (pyBaHb MpU KOMiIOBaHHI, 200 B3araji mpo TeXHIYHE

BUKJIIOUCHHS MOXJIMBOCTI KormitoBaHHs. Hampuxnan, Ttaka cucrema, sik SCMS



25
J03BOJISIE BUTOTOBUTH BHUKJIIOYHO OJHY KOMIIO, TOBHICTIO YHEMOXIIMBIIOIOYHU
MoJiajbllle KOMiIOBaHHs. 3a3HAYeHI METO/AU € JOCUTH I[IKAaBUMH, ajie iX 3aCTOCYBaHHS
OesnocepelHbO  MOTpedye  TPOBEJAEHHS  CIEHiaIbHUX  Po3po0ok y  cdepi
iHdpopMaTu3alii Ta KOMITIOTEpH3allii, a OTXKe, 3aBXKAU NOTpedye T0JaTKOBOTO
¢dinancyBanHs. HadnpocTimmM Ta HalMEHIN 3aTpaTHUM 3aX0JIOM IPEBEHTHUBHOTO
XapakTepy MOPYILIEHb MPaB IHTENEKTYalbHOI BJIACHOCTI € BUKOPHUCTAHHS LU(PPOBOTO
MiANNCY, BUKOPHUCTaHHS 3Hauky komipaita (©), nudpoBux Mapok, «IIUPPOBUX
BOJISTHUX 3HaKiB» [49, ¢.902].

BkazaHi mo3HaYeHHS € OPSIMUM 1JIEHTU(]IKATOPOM CIPABKHBOIO BIIACHHKA.
3BUYAlHO, IO NpPU BUHUKIOMY YMHCII BHUKOPUCTATH OO0 €KT 1HTEJIEKTYaJbHOI
BJIACHOCTI, TaKkWW 1IEHTU(PIKATOpP HE CTaHE HAJIEKHOIO TMEPENOHOI Yy peaizallii
3aaymy. Aule, o0co0l HEoOXiTHO OyTH BXHUTH 3aXOJIB IOJI0 YCYHEHHS TaKOro
i1eHTUIKATOPYy, IO MOXKE CTaTH OMOCEPEAKOBAHOIO MPUYMHOI OOpaTH «OLIbII
cupoiieHuid BapiaHT». Jlo TOro 3, BHUKOPUCTAaHHS 1AEHTU(IKATOPY J03BOJISIE
MOBIJOMUTH KOKHOMY, IIO y O0’€KTa € BJIACHUK, BIH HE € 3arajlbHOBKMBAHHUM, a
HE3aKOHHE BHMKOPUCTAHHS OCTaHHbOTO, 0€3 3roAu BJIAacHHKA, TATHE 3a COOO0I0
3aKOHOJAaBYO 3aKpITUICHY BIANMOBIAAIBHICTH [49, ¢.902].

[Ile ogHuM momnepeaKyBaJIbHUM 3aX0JOM, Ha SIKUH BapTO 3BEpHYTH YBary, Iie
BUKOPUCTAaHHS Ha CTOpPIHKaxX CaMTIB MOBIJOMJICHb MPO 3a00pOHY KOIMitOBaHHS 0€3
MOCWJIAHHS Ha JiiicHoro aBtopa. Takuii meTon He mnoTpedye HaadaHTaCTUYHUX
3yCWJIb, alle¢ € 1 He € OE3CYMHIBHOIO TapaHTIEI0 HEIOMYIIEHHS MOPYIICHb MpaB
IHTEJIeKTyaJIbHOI BJIacHOCTI. OJHaK Take MOBIJOMJICHHS MOXE MaTH TICHUXOJIOTTYHO
EMOIIMHUN BIUIMB Ha OCOOY-TIOPYIIHHUKA, MIATBEPHPKEHHSAM TOro, IO 0C00i
MOBITOMJISIIOCS] TIPO OXOPOHY aBTOPCHKUX 1 CYMDKHUX TipaB [49, ¢.902].

CtocoBHO 3aco0iB 3axXHCTy MpaB 1HTEJIEKTYalbHOI BJIACHOCTI, Kl HEOOX1IHO
BXKMBATH, KOJIU TIOPYIICHHS BXKE Ma€ Micte (MocT(haKkTOBUX 3aC001B 3aXHUCTY), TO iX, K
BBA)KA€ HAyKOBEIlb, TAKOXX YMOBHO MOXHa TOJIUIMTA Ha JBa BUAW: Ti, IO
BUKOPUCTOBYIOTHCS Yy JIOCYJOBOMY MOPSIZIKY, Ta Ti, II0 BUKOPUCTOBYIOTHCS HUIIXOM
BUKOPHUCTAHHSA KOHCTUTYLIWHOTO MpaBa Ha cy[. JlocynoBuii 3acid 3axucty nependadae

HaIIpaBJICHHS BIJIMOBIIHUX IOBIIOMIICHh MPO TMOPYIICHHS aBTOPCHKUX 1 CYMDKHHX
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MpaB, HAMPABICHHS MPETEH31H, 10 MOXE TaKOX CYMPOBOKYBATHCS IMPOTO3UIIIEI0
YKJIACTH JIIEH31WHUN JAOTOBIp, IEPETBOPIOIOYH MOPYIICHHS HAa BUT1IHY, KOMEPIIHHY
pOMo3ulli0. Take BKUTTA 3aXOIB € OJHOYACHO 1 CAMOCTIMHHMM 3aCOO0M YCYHEHHS
MOPYIIIEHb, 1 MATOTOBYUM CIIOCOOOM TIpH 3BepHEHH1 70 cyay [49, ¢.902].

JlocynoBuM 3aco00M TakoX € HampaBJICHHS BIAMOBIAHUX CKapr, 3BEPHEHbD,
NOBIJJIOMJIEHb TIpO  (akT TOPYIIeHb TMpaB I1HTENEKTYaJbHOI BIJIACHOCTI  JIO:
AHTUMOHONIOJIFHOTO KOMITETY YKpaiHu, (yHKIIOHAIbHI 000B’S3KH MOCAZAOBHUX OCIO
AKUX, HAJAIOTh 3MOTY MPUTATHYTH JO 3aKOHOJABUYO-BCTAHOBJICHOI BiJIMOBIAIBHOCTI
OCIO-TIOPYLIHUKIB 32 HENPAaBOMIPDHE BHUKOPHUCTaHHS OO0’€KTIB 4yXOi TBOPYOI
nisapHOCTI [49, ¢.902-903].

[Ilo  cTOCyeThCA CYAOBOTO 3aXHCTYy, TO, BIAMOBIIHO a0 CT. 432 I{uBiapHOTO
KoJiekcy Ykpainu [2], kokHa ocoba Mae MpaBO 3BEPHYTHUCS JO CYAYy 3a 3aXUCTOM
CBOTO TIpaBa IHTEIEKTyaJIbHOI BiacHOCTI. Cy/IOBUI OpraH 3a pe3yJibTaTaMH pO3IJIsITy
CIIpaBU MOKE TTOCTAHOBUTHU TaKl PIIICHHS: PO 3aCTOCYBAHHS HETAMHUX 3aXO0/IiB 1010
3amo0iraHHsl TOPYIICHHIO TIpaBa 1HTEJIEKTyaJdbHOI BJIACHOCTI Ta 30€peeHHS
BiAMOBiAHUX J0Ka3iB (rm. 1 4. 2 cr. 432 lluBiIbHOrO KOJEKCY YKpaiHH); IIPO
3aCTOCYBaHHS Pa30BOr0 TPOIIOBOTO CTATHEHHS 3aMICTh BIIUIKOIYBaHHS 30UTKIB 3a
HEMpaBOMIPHE BHUKOPUCTAHHA OO0’ €KTa TIpaBa 1HTENEKTYaJbHOI BJIACHOCTI; TIPO
omyOIiKyBaHHS B 3aco0ax MacoBoi 1H(opmarlli BiJIOMOCTEHl CTOCOBHO MOPYIIEHHS
MpaBa 1HTENEKTyaJbHOI BJIACHOCTI Ta 3MICT CYJIOBOIO pIIICHHS II0JI0 TaKoro
nopytieHHs (1. 6 4. 2 c¢t. 432 [{[uBUTbHOTO KOAEKCY YKpaiHu).

Y Toit ke wac, [. €. SkyOiBcbKuil TOAUISE CINOCOOM 3aXUCTy TMpaB
IHTEJIEKTYaJIbHOI BIACHOCTI 32 iX IIJIbOBOIO CIIPSIMOBAHICTIO HAa TPU TPYIIH:

1) mpunuHIOBAJIbHI — CIIPSIMOBaH]1 Ha MPUMTMHEHHS MOPYIIICHHS MAatHOBUX TPaB
IHTEJIEKTyaJIbHOI BIIACHOCTI;

2) BIAHOBIIIOBAJIbHI — CIIPSIMOBAaH1 Ha BIIHOBJICHHS CTAHOBHIIA, SIKE ICHYBAJIO JI0
MOPYIIEHHSI MalfHOBUX MPaB 1HTEIEKTYaJIbHOI BIACHOCTI;

3) KOMIIeHcalliliHI — CIOPsIMOBaHI Ha KOMIIGHCAIlIl0 MalHOBUX BTpaT Ta (abo)
MOPAJIbHOI KO, SKUX 3a3HAB MPABOBOJIOICIL BHACIIOK MOPYIIEHHS MaiHOBHX

IpaB IHTEJICKTyaIbHOI BiacHOCTI [79, ¢.43].
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Ha namry mymky, oOuaBi BHIEHaBeneHI Kiacu@ikalli 3aCiyroBYIOTh Ha yBary
Ta MOXYTh OYTH IHTEPIPETOBAHI M0 CHOCOOIB 3aXHCTy TpaB I1HTEICKTyaJIbHOI
BJIACHOCTI, 1[0 TIOPYIIIEHI B MepexXi IHTepHeT.

KpiMm TOro, kepyrouumch TOJOKEHHSMH 3aKOHOJABCTBA JOLLIBHO TaKOXK
3alPOIOHYBATH KJIacH(IKyBaTH 3aCO0HM 3aXHUCTy IpaB 1HTEICKTYyaIbHOI BJIACHOCTI, 110
NOpylIeHl B Mepexi [HTepHeT 3anexHOo BiJ BUAY MependadeHoi 3aKOHOIaBCTBOM
BIJIMOBIAAILHOCTI 3a T€ Y 1HIIE MOpYyIIeHHS. MaeMo Ha yBa3i Kiacudikaiiiio Ha:

1) agmiHICTpaTUBHO-TIPABOBI 3aCO0M 3aXUCTY MpaB 1HTEICKTYaJIbHOI BIACHOCTI,
mo nopymeHi B Mepexi Iatepner. g mpuknagy, 3riAHO TPOTOKOIY PO
aaMiHicTpatuBHe npaBonopyiieHHs cepis AIIP18 No 616088 Big 14.11.2019 poky,
20.05.2019 poky o 11-37 rog. OCOBA 1 3a anpecor: AJIPECA 1 uepe3 Mepexy
[nTepHer 3miiicHiOBaB peanizamito pymHuka 3 Hanmucom «HUGO BOSS» 06e3
BignoBigHoro mo3sony kommanii HUGO BOSS Trade Mark Management GmbH &
Co.KG na Bukopucranus troprosenbHoi mapku HUGO BOSS, unm nopyius npaBa Ha
00" €KT 1HTEeJIEKTyaabHOI BiacHocTi [20];

2) UMBLIBLHO-TIPABOBI 3aCO0M 3aXUCTy MpaB IHTEIEKTYaJbHOI BJIACHOCTI, MIO
nopyuieHi B Mepexi [Hrepuer. Tak, Hanmpukiaa, pilueHHsM [[apHHUIIBKOro pailoHHOTO
cyny micta Kuesa Big 03 rpymus 2019 poky Oyino 3000B’s3aHO BiANOBigava
OPUIIMHUTH TOpylIeHHsT aBTopcbkoro mpaBa OCOBA 2 nuisixoM BHIYYEHHS B
noBHOMYy 00cs3i 3 BebO-caiity OCOBA 1 «IHOOPMALIA 5» (IHOOPMALIA 7)
tBOpy OCOBA 2, sxuii posmimieHo 3a mnocwianHsMm: [HOOPMAIIIA 8 Ta
omyOmikyBath Ha cBoemy caiti  «IHOOPMAIIA 5»  indopmanio, 110
omyOiikoBaHUA Ha 1bOMYy 3 caiti 17 cepnusa 2019 poky TBip € NOpPYIICHHSIM
aBropchkoro nmpaBa OCOBA 2 yepe3 HempaBOMipHE KOMIIOBaHHS TEKCTIB BeO-calTy
[HOOPMAIIA 13 3 ogHOYacCHUM HaBEACHHSM TEKCTy pilleHHs J[apHUIIBKOTO
paifonnoro cyny wmicrta Kuea Big 03 rpymus 2019 poky y uuBLIBHIN crpaBi
Ne753/17250/18, nmpoBamxennst No2/753/330/19 [20];

3) KpUMIHAJIBLHO-TIPABOB1 3aCO0OM 3aXMUCTY IMPaB IHTEICKTYaIbHOT BJIACHOCTI, 1110
nopyuieHi B Mepexi InrepHer. Tak, 30kpema, 04 BepecHs 2020 poky JleHiHCHKuU

palioHHUI cyaq M. 3amopixoks PO3IVISIHYBIIM B MIJIFOTOBYOMY CYJOBOMY 3acCiJIaHHI
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MaTepialii KpUMIHAIBHOTO MPOBaKEHHs BcTaHOBUB: «Y ciuni 2019 poky OCOBA 1,
MEePECITIYIOYN KOPHUCIUBY METY, BOJIOJIIOYM JIOCTAaTHIM pIBHEM TEXHIYHUX Ta
KOMIT IOTEPHUX 3HAaHb, CTaB Ha IUISAX BYMHEHHS YMHCHHMX KOPUCIUBUX 3JIOUYHHIB,
OB SI3aHUX 13 HECAHKI[IOHOBAHUM BTPYYAHHSIM B POOOTY MEPEK EIIEKTPO3B SI3KY.
3rigHo pospobdiseHoro miany OCOBA 1 migmykyBaB 0cCi0, KOTpUM 3a TPOILIOBY
BUHAropoAy BCTAHOBIIIOBAaB CYNyTHUKOBE OOJIalHAHHA 3 MIJKIIOYEHHSAM JI0 HBOTO
u(ppoOBOr0 pecuBepy CYIYTHUKOBOro TenebaueHHs wmojen «Sat Integral1228»
OCHOBHUM TPU3HAYEHHSIM $IKOIO € NPUUHATTSA, 00poOKa Ta JEKOAYBaHHS CHUTHAIIB
CYIyTHUKOBOTO LM(PPOBOro TejaedaueHHd 3 MNOJAJIbIIMM HOro BIATBOPEHHSM 3a
JIOTIOMOT OO TEJIEeBi130py. PO3MICTHB OTOMOIIEHHS 3a TOTIOMOTOI0 Mepexi [HTepHeT, Ha
IHTEpPHET-CalTI «olx.ua», e B IKOCTI KOHTAKTY 3aJHUIINB CBiii aOOHEHTCHKUNA HOMEP
tenepony HOMEP 1. B T1ekcti A0 OrojomieHHs BKa3aB, IO BiH 31HCHIOE
BCTAHOBJICHHSI CYNyTHUKOBOTO OOJIaHAHHS Ha TepUTOpil M. 3amopiiks Ta 3a
JIOTIOMOTOI0 CEPBEPIB KapALIApUHTY, TOOTO JEKOAYBAaHHS CHUTHAIIB CYIyTHHKOBOTO
uudpoBoro tenedayeHHs Ta KaHAIIB 3 OOMEXEHHM JOCTYIOM 3 MOJAIbIIMM KHOTO
BIITBOPCHHSAM Ha TEJICBI30p1 3a JOTOMOTOI0 3a3najierigs npumdanoro TB-pecusepy,
AKUHA BUKOPHUCTOBYIOUM MEPEXY IHTEpHET, BIATBOPIOE LU(PPOBHUI CUTHAN KaHAIIB
«Dyt601 1» Ta «DyTOOMT 2%, 10 IEPENAIOTHCS B MEPEki KaOEIbHOTO TeeOaueHHs Ta
HaJeXXaTh Ha TpaBi iHTenekTyanbHoi BiacHocTi TOB «TPK Ykpaina» npencraBHUKOM
SIKO1 3 3aXMCTY TMpaB 1HTEJIEKTYalbHOI BJIACHOCTI HA MiICTaBl BIJMOBIIHOI JOBIPEHOCTI1
e TOB «¥Opuanuna dipma «Bingexcy.
TOB «TPK «Ykpaina» Bojo/1i€ BUKJIIOYHUMU MaiHOBUMH CYMI)KHUMH MPAaBAMHU
Ha MPOTPaMH, [0 BUTOTOBIISIFOTHCS Ta TPAHCIIOWOTHCA TenekaHanamu «Dytbor 1» Ta
«®DytOon 2» Ta BIACHUKOM/3aKOHHUM BOJIOJLIBIIEM IpaB Ha 00 €KTI aBTOPCHKOTO
npaBa 1 CYMDKHUX MpaB - Nepeaadl, 0 TPAHCIIOTHCA Ha TenekaHanax «Dyroon 1»
Ta «PyT60I 2%.
3 metor peamizauii 310yuHHOro ymuciay, 21 ciung 2019 poxky OCOBA 1
3Haxonauuch 3a anpecoro: AJIPECA 2, 3ailicHUB BCTaHOBJIEHHS CYHNyTHHUKOBOTO
oOnamHanHs Ta miakmounB Horo go HD pecuBepy «Sat Integrall228» sn:

3218395SHMA40744, sxuit mpunic 3 coboro. Bkazanuit pecuBep OCOBA 1 npuennas
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70 TeleBi3opa Ta 3a JOMOMOTOI0 HAJAIITyBaHHS PECUBEPY MiAKIIOUUB 0 MEpexi
«Wi-fi», micns woro 3AiHCHHB HaNAIITyBaHHS TIOHEPY Ta HAJAaroJvB BiATBOPEHHS
KaHaJIIB CYIYTHUKOBOI'O 3B 513Ky Ha TeJEBI30p B KUIbKOCTI 208 KaHaTiB, cepeln SKUX
3HAXOAMINACS KaHAIH KabelbHOTo TenebadeHHs «Dytoonr 1» ta «Dyr6o 2» [17].
3axUCT MpaB THTENEKTYaJIbHOI BIACHOCTI € YTPYJHEHUM Y COLIAILHUX MEpexKax
yepes Te, [0 BUMArae 3aJly4eHHs y Liel Mpoliec TPEThoi 0COOM — aIMIHICTPATOpa TAKOi
Mepexi, aJpke y pas3i BIAMOBH JOOPOBUIFHO MPHUIMHUTU MOPYIIEHHS aJMIHICTPATOp
MepexXi MOBUHEH Oy/ie 3armo0irTyu 1[oMy 4epe3 BUAAJICHHS aKKayHTy abo iHdopmariii,
o0 MICTUTh TOPYIIEHHS 3 HbOro. 3a3BUYai, Iepeadadaroud TaKy MOKIIMBICTb,
COLlaJIbHI MEpEeX1 MICTATh BIANOBIAHI MOJOKEHHS y TMPaBWJIAX KOPUCTYBAHHS, IO
3roJIoM Jar0Th IM MOKJIMBICTh pearyBaTH Ha Taki mopyueHHs. Tak, cepen mpaBui
kopuctyBaHHsi Facebook MmicTuThcs mnpaBuiio, BIANOBIAHO A0 SKOTO KOPHUCTyBaul
BUKOPHCTOBYIOTh BJIaCHI IMEHA Ta Ha3BM y CBOiX akkayHTax [19], a oTxe, BIANOBIIHO
70 TIpaBUJ, CTOPIHKA 3 OJHOMMEHHOIO Ha3BOI OpeHAy abo myOJiuHOi 0COOM MOXKe
MIJJaBaTUCA AAMIHICTPYBAaHHIO TUIBKM YIOBHOBA)KEHHUM IPEACTABHUKOM OpeHIy,
IOpUINYHOI 0co0n abo myOiuyHOI0 0c000r0. BiAmoBigHI MOJOKEHHS MICTATHCS 1 B
mpaBWiIax KOpUCTyBaHHS Instagram: «Mwu 3a0e3meuyuMo Bac MOXIIUBOCTSIMHU
3aXUCTUTH CBOE IMIPABO I1HTEJIEKTYyaJIbHOI BIJIACHOCTI. SIKIIO BH HEOJHOPA30BO
MOPYIIYETE TMpaBa Ha OO0 €KTH IHTEJICKTyaIbHOI BJIACHOCTI, IO HaJEXaTh IHIIUM
JIO/ISIM, MU Y BIJITIOBITHMX BUMAJKaX BIAIMKHEMO Balll oOJlikoBuM 3amucy [18].
Oco6muBOCTI poOOTH y COLIATILHUX MEpeXax Ta MpaBwWia MPUETHAHHS 0 HHUX
HE BUMAararoTh TOrO, 100 MEepeBipKa CHPaBKHBOTO BIJHOMICHHS OCOOU 10 KOHTEHTY
CTOPIHKHM 3/11iCHIOBAJach Ha erami peectpauii. OnHaK y pa3l BUSBICHHS MOPYIIECHHS Y
BUTJISIII  AKKAyHT CKBOTTIHTY BIJIACHUK TOPrOBOI MapKH MOXE IOBIIOMUTH
aJMIHICTpaTopa MpO BIJAMOBIAHE MOPYIICHHS, a BIAMOBIJIHA Mepexa — 3a00pOHUTH
BUKOPHUCTAHHS TaKOTO aKKayHTy y MailOyTHboMmy. Ilpu nbomy nocTaTHbO MOCHIAHHS
Ha MOPYILICHHS MPaBHJI KOPUCTYBaHHS COILIAJIbHOIO Mepexero. OTxe, 3a ImpaBUIaMu
COIIaJILHOT MEPEX1 MPE3IOMYETHCS, 110 0c00a, PO3MIIIYIOUM Ha CTOPIHII 1H(POpMAITito
3 BUKOPUCTAHHSIM 3HaKa JJIsl TOBapiB 1 MOCIYT, Ma€ MpaBo Ha I1€; SKIIO XK 1€ HE TaK,

YIIOBHOBAXXCHA 00063, JAKa 3a3Ha4UCHA Yy CBi,IIOHTBi K HpaBOBOJIO,Z[iJICHB, MOXK€ 1IoaaTHu
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3alepeuyeHHsT MpPO BUKOPUCTAHHA 3HAKy 1O aJAMIHICTpalii caidTy 3 BHUMOIOIO
MPUNIUHUTH Take BUKOpUCTaHHSA. JlJis BUMHEHHS Takoi 1ii HEOoOXITHO HamaTh
CB1JIOIITBO, IO MiATBEPKYE BIATOBIIHI ITpaBa.

binbmoi mkoau MoKe 3aBaTH TMOPYIICHHS MPaB Ha 3HAK JJIS TOBAPIB 1 MOCITYT
y pasi peaiizallii ToBapiB 4epe3 CTOPIHKY Yy COIlIaJIbHI Mepeki 3 BHUKOPUCTAHHSIM
3HAKY JJI1 TOBapiB 1 MOCIYT 0c00010, sIka HE € BIACHUKOM IpaB Ha Hboro. [Ipukian
TAKOro TOpYIIEHHS omnucaHuil y pimeHHI CoyioM’SIHCBKOTO pailOHHOTO Cyny BiA
24.12.2014 y cnopasi Ne 760/26510/14-11. Cyn BU3HAB MOPYIICHHSM PO3MIILEHHS Y
Mepexi [HTepHeT, y ToOMy 4HMCIl Ha CTOpiHKax couianbHuxX Mepex facebook;
instagram; twitter  roBedipHUX BUPOOIB st mpojaxy [15]. Yci ToBapu Oynu
MapKOBaHI 3HAKOM JUIs TOBapiB 1 MOCIYT, MpaBa Ha Kl HaJIeXaldW IHIIINA 0co0l —
no3uBauy. Bupinryrouu gany cpaBy, CyJl BAXOJIUB 13 TOTO, 10 peasli30ByBaTH TOBAapH,
MapKOBaH1 3HAKOM JJIsl TOBAPIB 1 MOCIYT, Y TOMY YHCII 1 4epe3 CTOPIHKU COLIATIbHUX
MEpPEX MOXKYTh TUILKH T1 Cy0’€KTH, sIKI MAIOTh TaKl MMpaBa, MiATBEPIKEHI CBIIOITBOM.

CrewiaibHUM 3acO000M  3aXUCTy MOKe OyTH BHUMOra mpo 3000B’SA3aHHS
HarpaBUTH 10 BcecBiTHBOI opranizariii 1HTEIEKTyalbHOI BJIACHOCTI TOBIIOMIICHHS
PO MPUIMHEHHS YMHHOCTI MIKHAPOAHOI PEECTpallii Ha 3HAK JUIsl TOBAPIB 1 MOCHYT B
VYkpaini Ta omyOJiKyBaTH BIJOMOCTI TPO TMPUIMHEHHS YWUHHOCTI MIKHAPOJHO1
peectpaiiii B odiriitnomy Oronereni «lIpomucioBa BnacHicTb». Tak, y cyfoBi# cripaBi
3a mo3oBoM T30B «®apmrionion bCB Jlesenonment» n10 Kommanii DBOUK Khalil ta
Jlep>xaBHOiI  CiIykOHM  IHTEJEKTyaJIbHOI BJACHOCTI YKpaiHM TPO  JTOCTPOKOBE
OPUIUHEHHS 111 MI)KHAPOJIHOI peecTpalii 3HaKy AJis TOBapiB 1 MOCIYT CyJ BCTAHOBUB
HactynHe. [lo3uBau 3A1HCHIOE TOCTIONAPCHKY MISUIBHICTH 3 BUPOOHMIITBA MPOAYKIIII,
ska BigHOCUThCsS 10 05 kimacy MixkHapomHoi kBamiikallii ToBapiB 1 MOCIYT, Ta Mae
HaMip 3apeecTpyBaTH B YKpaiHi TMO3HAYEHHS HA 3HAKW JUIsi TOBapiB 1 MOCHYT
«MAMALACY». V 3B’s13Ky 3 HasgBHICTIO B YKpaiHl MIXHApOJHOI peecTparlii Ha 1iei
3HAK TMO3WBa4 TMO030aBJICHUN TMpaBa Ha PEECTPAII0 Ta BUKOPHCTAaHHS Yy CBOIA
TSJIBHOCTI Ha Teputopit Ykpainu 3Haky «MAMALACy. Hi BignoBigau-1, Hi iHII
ocoOu T HWOTO KOHTPOJEM HE 3MIMCHIOBAIM >KOMHOI 3 i, SIKI BHU3HAIOTHCS

BUKOPHUCTAHHSAM 3HaKy i ToBapiB Ta nocayr «kMAMALAC) Ha Teputopii YKpainu
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OpOTArOM OUTBII HIX TphoX pokiB. Bigmosimno mo gosinku HIT «MOHITOPUHI
3MI» ToBapu Ta nociyru mig nozHaueHHsM « MAMALAC) na teneGaueHHi, pajio Ta
y JIpyKOBaHUX 3aco0ax iHdopmMallii He pekiiamyBaIuch. BiaTak cyj mo30B 3aJ10BOJIMB
[13].

Bupimennsm npoOieM 3axucTy O00’€KTIB IHTEJICKTyaJbHOI BJIACHOCTI B
[HTepHeTI Mae craTu, MEpIl 3a BCE, CIEIialli30BaHE 3aKOHOJABYE PETYIIOBAHHS Y
nep>kapi. Tomi 6 aBTOpu He OOSITUCH TAKUX HETATUBHUX SIBUII, SIK TIJIariat, mipaTcTBoO,
a CJICKTPOHHI 010J1I0TeKH MOIIM O MOBHOMPABHO MPAIIOBATH HAJICKHUM YHHOM, HE
CTaBJISTYM MiJ 3arpo3y 4YMWich MpaBa. Y TaKOMY pa3i KOPUCTYyBayl 3MOXKYTb 3HAXOJUTHU
HEOOXIHY iM IHQOpMaLil0 B 3pyYHUH Uil HUX CcHOCiO 1 HE MOPYIIYIOUM 3aKOH, a
aBTOpH OYIyTh Y CIIOKOI 3a CBOI aBTOPCHKI mpaga [45, ¢.53-54].

3ams 3a0e3neueHHs 3[1MCHEHHS MpaB 1HTEJIEKTYallbHOI BJIACHOCTI B MEPEXKI
JOIIIbHO Oyno © BHECTH JIesIKI 3aKOHOJaBul 3MIHHM. AJpKe, HE3BaKalouW Ha
JIEKJIapOBaHe JOTPUMAaHHS BHUHSTKOBUX TMpaB, HAMPUKIAJ, COIlaIbHI MEpPEXi He
3alliKaBJIEHI B TOMY, 1100 BIPOBAJKyBaTHU TEXHIYHI 3aCO0M 3aXHCTy IpaB aBTOPIB.
[Ipu uboMy HIETHCS HE TUIBKK MPO MOHETH3AIII0 TBOPIB, a i PO MEXaHI3MHU 3aXHUCTY
npaB aBTopiB. Ha 11eil yac TexHosorist «uupoBUx BIAOMTKIBY PO3BUHEHA JOCHUTH, 100
0JIOKYBaTH 3aBaHTAXXEHHS CIIPHOIO 1H(POPMAIII€I0 HA CalTI, MPOTE COIlaIbHI MEpexi
HE TOCHIIIAITh 1X BIPOBAIKYBATH, KOPUCTYIOUHCh B TOMY YHCII MpENECHTHUMU
CyJIOBUMH plmieHHsAMU. Sk nmoka3aB aocia Digital millenium copyright Act, comianbHi
Mepeski TOTOBI MOCTYNHUTUCA CBOIMHU 1HTEpEcaMu JIMIIE 3a YMOBHU PeajbHOI 3arpo3u 3
O0oky perynsaropa. [loku BrpoBagKeHHS TEXHOJOTIT «IIU(POBUX BIIOUTKIB» HE OyIe
BCTAHOBJICHO 3aKOHOJ[aBUO, COLIAJIbHI MEpeXki MPOJIOBKATh HAMOJATATH HA TEXHIYHIM
HEMOXJIMBOCTI TakKOTO BIpoOBa/KeHHA [65, c.129]. BOawaerbcs 3a HeoOXimHE
BBEJICHHS CIEMIAJIbHOTO 3aKOHOJABYOTO PETYIIOBAaHHS COIIaJbHUX MEPEXk, III0
JI03BOJIUThH MEpPEAyCIM 3aXUCTUTH IpaBa KOPUCTYBAUIB LIOJ0 PO3MOPSIKEHHS HUMHU
CBO€IO IHTENEKTYaJIbHOIO BiacHICTIO. OJIHAaK TaKUi 3aKOH HE TOBUHEH BCTAHOBJIIOBATH
KapaJibH1 CaHKIIi, OOMEXYyBaTH JOCTYI JO COIIAJIbBHUX MEPEXK y 3B 3Ky 3 BIKOBUM
[EH30M a00 IHIIMMH OCOOMCTICHMMHU MpHHANEKHOCTAMU. To0TO, MailOyTHE

pEeryjlOBaHHS  Mae€, Hacammepel, BUPINIYBaTU  NPUBATHOMPABOBI  MUTaHHSA
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(YHKIIIOHYBaHHSI COLIAJIbHUX MEPEX, a He 3aBIAaHHsS MaTPIOTUYHOTO BUXOBAHHS 1
HaIllOHAJIBHOT MOJIITHKH [65, ¢.129].

TakuM 4uHOM, CJI1J] BII3HAYUTH, 110 y JAHOMY PO3JUI MU JOCTIIWIA MEPEXKY
IHTEpHET SK CEpellOBUIIE peami3allii MpaB IHTEIEKTyalbHOI BIACHOCTI; BU3HAUMIIH
00’€KTH TIPAaBOBIIHOCHH IIOJI0 PO3MIMIEHHS TpaB 1HTEJIEKTYaJlbHOI BJIACHOCTI B
Mepexi [HTepHeT; nmpoaHasi3yBalH 3aXUCT MPaB 1HTEICKTYyaIbHOI BJACHOCTI B MEPEXKi

[aTepHeT.
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PO3JILI 2
OCOBJIMBOCTI 3IICHEHHSI TA 3AXMCTY TIPAB HA
PE3VJIbTATH IHTEJEKTYAJLHOI JISITHbHOCTI B MEPE)KI IHTEPHET

2.1. Buau Ta cnoco0u nmopyuieHHs aBTOPCbKUX NMpaB B Mepe:ki Inrepuer

['onoBHOIO mpoOIeMOI0, IMIO0 BUHUKAE TMPH  BUKOPUCTAHHI OO €KTY
IHTEJIEKTyaJIbHOI BJIACHOCTI B IHTEepHETI, € OE3KOHTPOJIbHUMA EKCIOPT Ta IMIOPT
00’€KTIB aBTOPCHKOT'0 IPaBa, OCKUIBKU TBIP CTA€ AOCTYITHUM JUJIsl KOKHOI0, XTO Oakae
HOro BIATBOPUTH, CKOMIIOBATH, CKOMIUIIOBATH Touo [29, c. 27]. Taka curyaris
00yMOBJIIO€ BUMHEHHS [TOPYIIEHb aBTOPCHKUX MPAB B MEPEXKI IHTEPHET.

3akoH Ykpainu «IIpo oxopoHy mpaB Ha BUHaxXoAM 1 KOpHCHI moaeni» (4. 1 cT.
34) [8] BU3HAYA€ MOPYIICHHS K «OyJlb-SKE MOCATAaHHS Ha MPaBO BJIACHUKA MATEHTY.
[ToniOHe BU3HAUEHHS MICTUTHCS y 3akoHI YKpainu «I[Ipo oxopoHy npaB Ha 3HAKU JUIs
ToBapiB 1 mocayr» [6], y 3akoni Ykpainu «lIpo oxopoHy mnpaB Ha Tomorpadii
IHTerpabHUX Mikpocxem» [8]. Jlemo 1HImMi TpuitoM pO3KPHUTTS MOHSATTS MOPYIICHHS
BUKOPHUCTAaB 3aKOHOJaBelb y 3akoH1 Ykpainu «IIpo mpaBoBy oxopoHy reorpadiqHux
3a3Ha4YeHb» [5]: Oymb-sike MOCSTaHHS Ha IMpaBa, MO0 BHUIUIMBAIOTH 3 PEECTparlil
reorpadigHOro 3a3HadyeHHsS, TATHE 32 COOOIO BIJIMOBIAAIBHICTH 3TiJTHO 3 3aKOHY. Ha
BUMOTY Oy/b-5IKOi 0COOM, sIKa Ma€ MPaBO BUKOPUCTOBYBATH reorpadpiyHe 3a3HaYeHHS,
abo opraHy Jep)kaBHOI BJaJWd Take MOPYLIEHHS MOBUHHO OyTH MpPHUIIMHEHE, a
HNOPYIIHKUK 3000B'sI3aHUN BIIIKOAYBATH 3aMOisHY KOy (cT. 23 3akony). Y 3akoHi
Vkpainn «lIpo oxopoHy ImpaB Ha COPTH POCHUH» [7] TOHATTS «IOPYIICHHS
MOB’SI3y€ThCS 3 HASBHICTIO, TOUHILIE BIJCYTHICTIO, O3B0y OCOOM HAa BHUKOPUCTAHHS
Ta 3[1MCHEHHS 1HIIMX I 100 COPTY pociuH (cT. 53).

Cnpobyemo 3’sicyBaTu CYTHICTH Ne(iHIIT «MOPYIICHHS aBTOPCHKUX TMpaB B
Mepexi [HTepHeT». Y naHOMy KOHTEKCTI 3aciyroBye yBaru aymka A. B. Kupumiok,
sKa pO3yMi€ TiJI MOPYIICHHSM aBTOPCHKUX IpaB B Mepexi [HTepHeT Oyab-saKi mpsimi
gy HempsAMi 1ii ocoOu, COpsIMOBaHI Ha TOPYLIEHHS MpaB Ta 1HTEPECIiB CyO’ €KTiB

aBTOPCHKOTO TpaBa, 110 iM HaJlaH1 3aKOHOM a00 TepeadadeHi JOroOBOpOM, 3/11MCHEH1 3a
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nomomoror mepexi [ateprer [43, c.120]. Ilpore, Ha Hamry IyMKY, 3alpOTIOHOBaHE
BU3HAYCHHS TOTpeOye MTOMOBHEHHS 3 ypaxyBaHHSIM PO3YMIHHS TMOPYIICHHS IIpaBa
1HTEJIEKTYaJIbHOI BIACHOCTI Ta PO3YMIHHS MOHATTS [HTepHETY HaBEJIEHOTO B HAYKOBIN
JiTepatypi.

Tak, O. A. Iligonpuropa BBakae, 110 MOPYIIEHHSM IpaBa IHTEIEKTYyaIbHOI
BJIACHOCT1 MOTPIOHO BU3HABATH OY/b-siKe MOCSITaHHA Ha 11e TipaBo [58]. Y cBoro uepry,
P. b. Illumka mponoHye MOPYIICHHSM IpaBa IHTEIEKTYalbHOI BJIACHOCTI BBa)KaTH
Take JisSHHS, sKe TmepeadadeHe sAK Take HOPMOIO TpaBa, aje MNpU3BOAUTH 0
HETaTUBHUX JIJIsl TOTEPMiNOi 0COOM HACIIJIKIB 1 MOXJIMBOCTI 3aCTOCYBaHHS CIIOCOOIB 1
dbopm 3axucTy Cy0’€KTHBHOTO IpaBa YU OXOPOHIOBAHOIO iHTepecy [76, c. 368]. I
M. PaccosioB mopymieHHsIM MaifHOBUX TPaB aBTOpa BU3HAE KOMIIOBaHHS MaTepiatiB 3
caliTy, BIATBOpPEHHS ©0a3u JaHWX, PO3MOBCIOKEHHS, MOAMQIKAIIID Ta 1HIIE
BUKOpHCTaHHsA [61, c. 152].

BpaxoByroun BullleBKazaHe, Ha Hally IyMKYy, MiJ] TOPYIICHHSIM aBTOPCHKUX
mpaB B Mepexi [HTepHEeT BapTO po3yMiTH OyIb-AKl MpsMI YU HEmpsiMi Iii ocoOu, 110
Mocsrae mpapa Ta IHTEpeCH Cy0’€KTIB aBTOPCHKOTO IpaBa, 110 iM Ha/JIaHi 3aKOHOM abo
nepeadadeHi JOroBOPOM, 3/IMCHEHI 3a JIOMOMOIOK BCECBITHBOI 1H(OpMaIiHOT
CUCTEMHU 3arajbHOTO JOCTYIly, SIKa JIOTIYHO 3B’si3aHa TJIOOQJIBHUM aJpECHUM
npocTopoM Ta 0a3yeTrbcsi Ha [HTEPHET-MPOTOKOJI, BU3HAYCHOMY MIXXHAPOIHUMU
CTaHJapTaMH, Ta MPU3BOAUTH JI0 HETAaTHMBHUX [JI MOTEPIUIOi 0COOM HACHIAKIB 1
MOXJIMBOCTI 3aCTOCYBaHHSI CTMOCO0IB 1 (opM 3axucTy CyO0’€KTHBHOTO TIpaBa 4Yu
OXOPOHIOBAHOTO 1HTEpECY.

[{isikoM CIyIIHO BUAAETHCSA HaM Mpono3ullis €. deceHKo 1010 JOIIIbHOCTI
3aKpIMUTH HAa 3aKOHOJABUOMY PIBHI 3arajbHi KpUTepii, ki O JOMOMOIJIM y CyIOBIH
OpakTUIl KBadiiKyBaTH TEBHI [ii SK TMOCATaHHS Ha I[paBa 1HTEJIEKTYaJbHOI
BJIACHOCTI, OCKIJIbKHA Ba)KKO BH3HAYUTHCS 3 THUM, IO came MOTPIOHO PO3yMITH Tif
MOCSITaHHSIM Ha IpaBa 1HTEJIEKTYyalIbHOI BIACHOCTI Y 3B S3KY 3 BIJICYTHICTIO OyIb-SIKUX
BHU3HAYEHb Yy 3aKOHOMABCTBI [72, ¢.80]. OnHak, Ha HaIy TYMKY, JOIIJILHO Oyj0 O He

JIMIIIE 3aKPINUTH KPUTEPIi, a i 3aponOHOBaHE HAMHU BUIIE TPAKTYBAHHS.
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Hamionanene 3akononaBctBo y cT. 50 3akony Ykpainu «IIpo aBTopchke mpaso i
CyMDKHI TipaBa» [3] MICTUTh mepenik i, sKI MOXYThb KBamli(iKyBaTuCs SIK
NOPYIICHHS aBTOPCHKOTO MpaBa, a BIJITAK, 1 K MIJCTABU JJis 3BEPHEHHS /10 CyAy 3a
3aXUCTOM.

Hinkom moromxyemocs 3 A. O. llltedan y ToMy, 10 TaKWAN MiAX1]1 3aKOHOIABIIS
€ a0bCOJIOTHO BIPHHMM, OCKUIBKM BiH OOYMOBJICHHUW THM, IO CyYacCHUH PO3BUTOK
TEXHOJIOTIM 3HAYHO PO3IIMPHUB Jiala30H MOXKIUBUX MPaBOMOpYLIEHs Yy cdepi
peanizalii pe3yJabTaTiB TBOPUOi, IHTEJIEKTYyaIbHOI AISUIBHOCTI, Y TOMY YHCII 1 y cdepi
aBTOpPCHKOrO mpasa [77, c. 5].

VY Toif ke yac, oOpaHUN 3aKOHOJABIEM MiJXiJ, HA HAIIly AYMKY, JOJATKOBO
MJKPECITIOE MPABUJIBHICTh Ta JOIUIBHICTh HAIIUX BUCHOBKIB IIOJIO 3aKOHOJIABUOTO
3aKpITUICHHS BU3HAYCHHS Ta KPUTEPii TaKUX TOPYIICHb.

3’4CyBaBIIM CYTHICTh KaTeropii «mMOpYIIEHHS aBTOPCHKUX MpPaB B MeEPExi
[aTepuer» mepeitnemo a0 po3risaay ix BuaiB. Hacammepen, 3ayBaxkumo, 1o llltedan
O. [77, c.10], mpu 3a3HaueHHI Kiacu}ikaiii NOPYyIIEHb aBTOPCHKUX MPaB PO3MOJLISLE
ix Ha nBa BuAM. [0 TeEpmIOro BIAHOCATHCS TMPABOMOPYIIEHHS, CYO €KTH SKHUX
0e3mocepeIHbO CBOIMM JiSIMUA MOPYILIYIOTh aBTOPChKE MpaBo. [0 Takux MOpylIeHb
BITHOCSITECSA, 30KpEMa TMOPYIIEHHS OCOOMCTUX HEMalHOBUX TMpaB Cy0O €KTIB
aBTOPCHKOTO TpaBa MUISIXOM: MOPYIIEHHS IUIICHOCTI TBOPY Ta MOPYIICHHS NpaBa Ha
IM’s1 aBTOpa; HE3aKOHHOTO BUKOPUCTAHHS, B TOMY YHCJIl i PO3MOBCIOJIKEHHS, 00’ €KTIB
aBTOPCHKOTO TMpaBa; BUMHEHHS MAii, SKI OJHOYACHO MOPYIIYIOTh OCOOWCTI 1 MailHOBI
npaBa cy0’€KTIB aBTOPCHKOro mpasa. /o apyroi rpynu mopylieHb HajexkaThb Ti, AKi
BUMHEHI CyO’ekTaMM, Aii sSIKUX Oe3rmocepeaHbO HE MOPYIIYIOTh IpaBa TBOPIIB, alie
CTBOPIOIOTH  BIATOBIAHI YMOBH IS TaKOTO TOPYIICHHS IUIAXOM PO3POOKHU
BIJIMOBIAHUX TE€XHOJIOT1H, BUKOPUCTAHHSI IKUX 3aCTOCOBYE MPABOTIOPYIITHUK, Aii SIKOTO
0e3mocepeIHbO  CIPSIMOBaHI Ha TOPYIICHHS aBTOPChKOTO TmpaBa. Hampukiarn,
pO3po0OKa TEXHOJIOTIH, 110 JO3BOJSIOTh YCYHYTH TEXHIYHI 3aCO0M 3aXHCTy OO0’ €KTIB
aBTOPCHKOTO MpaBa a00 MO3BOJIAIOTH BUJIYUYUTH Ta/ab0 3aMIHUTH 1HGOpMAIlI0 Ha
00’€KTi aBTOPCHKOTO MpaBa MIOJI0 iX 3aKOHHOTO MpaBoBiacHuka. Ciiifl 3a3HAYNTH, 1110

B MEPIIOMY BHUIAJKY BIIOYBa€ThCS MpsSME MOCSATaHHA Ha OCOOMCTI Ta/abo MailtHOBI
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mpaBa Ha 00’€KTH aBTOPCHKOTO MpaBa, B IbOMY BHUIMAJKy MaTHUME MiCIle TaK 3BaHE
«TIpsIME» TIPABOMOPYIICHHS. Y APYTOMY BHUITAJIKY — «HEIPSME» IPABOTIOPYIICHHS, SIKE
CTBOPIOE YMOBH JIJI1 BUMHEHHS MPSMOTO TOPYIIECHHS 1HIIMMHU ocobamu [43, ¢.119].

[TopymenHss mpaB aBTOpa MOXYTh OyTH TIIOB’s3aHI 3 TIOPYIICHHSIM HOTO
ocoOUCTHX HeMalHOBMX a00 MaWHOBUX  aBTOpPChkUX mpaB [45, c¢.54].
HalinomwupeHimyuMu  MNOPYUIEHHSIMA ~ aBTOPCHKOTO IpaBa € IMPABOMOPYILIEHHS,
MOB’s13aH1 3 HE3aKOHHUM BUKOPHUCTAaHHSM BUKIIOUHUX MAaWHOBHX IPaB aBTOPIB TBOPIB
Ta HE3aKOHHE PO3MOBCIOJKEHHSI TBOpIB. Tak, MPUKIAIOM 3a3HAYEHUX MOPYIIEHb
aBTOPCHKOTO IpaBa € Po3MIIleHHS 0€3 OTpUMaHHs BIJMOBIIHOTO J03BOIY aBTOpa (abo
aBTOPIB) UM IHIIMX MPABOBJIACHUKIB TBOpPIB Ha Internet-caiiTax mii BUIBHOTO
(utatHOrOo 4M 0O€3IIaTHOT0) JIOCTYIy, OINPHUJIIOJHEHHS TBOPIB Y TPOMAJACHKUX
3aKJajax 3a miary uu 0e3 Takoi (0e3 CIuIaTH 3aKJIaJoM POsJITI), 3aBaHTAXKEHHS TBOPY
a0b0 MOro 4acTWHU B TaM’siITh MOOUIHHOTO Tesne(oHy, IUIAaHIIETY 3a Iuiaty abo 06e3
Takoi Tomo. [lpu 1poMy, OUIBIIICTH MOPYIIEHb ABTOPCHKUX MpaB B I[HTepHeTI
BUPAXAEThCS B HE3aKOHHOMY BIATBOPEHHI 1 KOIMIIOBAHHI MY3WYHHX, XYJO0XKHIX,
JITEpaTypHUX TBOPIB UM KOMIT IOTEPHUX MporpaM 0e3 MonepeaHhoro HaJaHHS Ha 1ie
3rOJIM ABTOPOM 4M TpaBOBIacHUKOM [43, c.118].

Posrnmsaemo petanpHilEe JesKi HAWOUIBII MOIIMPEHI BUIW IOPYIICHb.
Oco6MBOi yBaru 3aciayroBy€e TaKOK Take MOPYIIEHHS aBTOPCHKOTO MpaBa, siK Tariar.
Sk mariat kBaniikyeTbCsl HE 3a3HAYEHHS IMEH1 aBTOpa Ta JHKEpesia 3al03uUeHHS TTPU
BUKOPUCTAaHHI 4YyXOTro ypuBka TBOpYy [58, c¢.12]. Ilmariatom BBa)Ka€ThCs
omyOIiKyBaHHS MOBHICTIO 200 YaCTKOBO YY>KOT'O TBOPY i IMEHEM 0CO0H, SIKa HE €
aBTOPOM IILOTO TBOPY [62, c. 18].

[TnariatT — 11e mpoTUNpaBHa 1isl, MO MOJIATAE Y BUKOPUCTAHHI YY>KOTO TBOPY YU
OXOPOHO3aTHOT YaCTUHH IIiJT iIMEHEeM 0COOU, KOTpa HE € aBTOPOM IILOT0 TBOPY Ta 0e3
OTPUMAaHHS HAJIEKHOTO J03BOJIy Ha TaKe BUKOPUCTAHHS BiJ] CIIPABKHBOTO aBTOpa abo
1HIIIOTO IIPaBOBJIACHUKA. SIKIIIO 03B 3a3/1aJeriib OyB HaJe)KHUM YMHOM OTPHUMaHUH,
TO WIEThCA MPO JOOPOCOBICHE BUKOPHUCTAaHHs. BkazaHe He CTOCYeTbCs TBOPIB, fKi
MarTh OYyTH CTBOPEHHI aBTOPOM CaMOCTIHHO (Ta) 4u 3 00OB’SA3KOBUM JOTPUMAHHSIM

YMOB BIILHOTO BHUKOPHUCTAHHA TBOpiB, HaIlpuKiaJd, Ha BHMOT'Y IIpaBHJI IIPOBCACHHA
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MEBHOTO KOHKYpPCY YHM HOPMAaTHBHO-TIPABOBHUX akTiB Tomo. Jlo Takux TBOpIB
HaJEeXaTh: JUcCEepTaliifiHi poOOTH, MOUIJIOMHI pOOOTH, TBOPU CTBOPEHHI Ha
dboTokoHKYpC TOIIO [62, ¢.14].

HezakoHHe KOIiIOBaHHS SIK OJHA 3 IPOOJIEM 3aXUCTy aBTOPCHKOTO MpaBa 3aBJa€
3HAYHOI IIKOJM aBTOpaM KHHWT, (DUIbMIB, aBTOpaM Ta BUKOHABISIM MY3UYHHX TBOPIB,
OCKUJIbKH MEPEUIKOKAE IM OTPUMYBATH JIOXO/IU 32 iXHIO ISUIbHICTh Ta YTPUMYE iX BiJ
MOJIaJIbIIIOTO 1HBECTYBAHHS B TBOPUY JISIIBHICTb, 1[0 MOXKE HABIThH MIIPBATH PO3BUTOK
Ti€T YM 1HIIO1 chepu TBOPUOI AIsUIBHOCTI [56, c. 236].

[{ikaBo 3ayBa)KWTH, IO IJIariaTOM HE BBAXKAETHCSI BUKOPUCTAHHS 3MICTY, CYTI,
171€1, Teopii, KOHUEMNIi Yy>KUX TBOPIB IIJIIXOM LIUTYBaHHS (00OB’A3KOBE MOCUJIAaHHS Ha
aBropa). Kpim Toro, ogHuM 13 crmoco0iB Iuiariaty € HECaHKIIOHOBAHWM mepekia i
MOJaHHS TEPEeKJIAZICHOT0 TEKCTy SK CBOTO BJIACHOTO 0e€3 TMOCHJIaHHS Ha
nepuokepeno [31, c. 18].

3rinno 3 3akoHoM YkpaiHu «[Ipo aBTOpchbke MHpaBO 1 CyMIDKHI IpaBa» [0
MOPYIIEHb aBTOPCHKOTO TpaBa HAJIEKHUTH TaKOX MIPaTCTBO, TOOTO BHKOPUCTAHHS Ta
MOIIUPEHHST KOHTpahaKTHUX MPUMIPHUKIB TBOPIB (BKIIOYAIOUN MPOTPaMHi MPOTYKTH
ta 0a3u nanHux) [3]. TepMmin «IHTEepHET-MIpAaTCTBO» BapTO PO3YMITH SIK MOPYLICHHS
0COOMCTUX HEMANHOBUX MpaB Cy0’€KTIB aBTOPCHKOTO MPaBa, 110 MOKE MPOSBIATUCS B
TSIX, K1 MOKJIUBI y (hopMax: HE3aKOHHOTO BITBOPEHHS; HE3AaKOHHOTO THUPAKyBaHHS
Ta PO3MOBCIOJIKEHHS; HE3aKOHHOI'O OINPWJIIOAHEHHS 1 OMyOJIIKYBaHHS; HE3aKOHHOTO
BUKOPHUCTAHHS 3aC00IB 00X0/ Ty TEXHIYHUX 3aCO0IB 3aXUCTY; HE3AKOHHOTO PO3MIIIICHHS
enekTpoHHoi (1udpoBoi) 1HopMmarllii, 1 mojiarae B HE3aKOHHOMY TPUBJIACHEHH1 OY/Ib-
AKOTO 00’€KTa aBTOPCHKOIO mMpaBa 4M (ab0) WOro 4acTMHHU 0CO00010, siIKa HE € MOro
aBTOpOM, 3a TMOPYIICHHS $KOIO BHHHAa 0c00a TMPUTIATYETbCA 10 IOPUANYHOL
BIAMIOBITAIBHOCTI [47, ¢.86].

[TipatctBo y cdepi iHTENEKTyaldbHOI BIIACHOCTI - BUKOPUCTAaHHS 00’ €KTIB
aBTOPCHKOTO TMpaBa 1 CyMDKHUX TPaB 3 METOK OTPUMAHHS KOMEPIIIHHOT BUTOAN 0€3
3roju IpaBoBIacHUKIB [73, c. 330].

HemigroroBneHicTe nepikaBHUX CIY>KOOBIIB y cdepl 3aXUCTy aBTOPCHKOTO

mpaBa TaKOX CTBOpIOE TmpobjieMy y OopoTh0i 3 mipaTrcTBOM. Hwu3sbkuii piBeHb
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MIATOTOBKY, BIJCYTHICTh CIEMIAIBHUX 3HAaHb 13 IHOTO NPHBOAY MPHU3BOIATH O
MIPUIHSATTS HEBIPHUX PIllIeHb Ta BU3UBAIOTh HEJIOBIPY Y CyCIiJIbcTBa [46, ¢.138].

Cytb IHTEpHET mipaTcTBa MOJISATAE Y BIATBOPECHHI 1 PO3MOBCIOKEHHI MEPEKEI0
¢G11bMiB, My3UYHHX TBOPIB, KOMIT IOTEPHUX MPOTPaM, Irpamiok, 1HIIHUX 00’ €KTIB, IO
M1TaaI0Th 1117 OXOPOHY aBTOPCHKOTO IpaBa, 0e3 103BOJIy aBTOpa abo 1HIIOI 0COOH,
gKa Ma€ BHKJIIOYHI Ta MalHOBI MpaBa 0e3 J03BOJIy Ha iX BHUKOPUCTaHHS Y
BCTAHOBJICHOMY 3aKOHOM TOPSIKY.

J10 OCHOBHUX BHUJIIB MipaTCTBa BITHOCSITHCS:

1) AyplomiparcTBO — KONIIOBaHHSA Ta PO3MOBCIOUKEHHS KOMIA MYy3HYHUX
KOMITO3HIII. BpaxoByloThCs mNpoaa)k My3WYHMX anbOOMIB Ha ayAloKacerax 1
KOMITAKT-/IMCKaX Ta PO3MOBCIOKEHHS MY3WYHUX KOMIIO3MIIIM 3 BUKOPUCTAHHIM
KOMIT I0OTEpHO1 Mepexi. [cTopuuHo, oaHa 3 mepmux GopM MipaTcTBa.

Cniocobu BeieHHsI MpaTChKOT MISIBHOCTL y cepi 3BYKO3AMUCY:

- HaiimpocTima QopMa TmipaTcTBa, 3a fAKOi BiAOYBAa€ThCA KOIIIOBAHHS
OpUTIHAJIBHOIO 3amUCy 3 MaKCUMaJbHUM HAOJMKEHHSAM IMIPAaTChKUX HOCIIB 110
OpHUTiHATY 3a SKICTIO Ta YIaKOBKOIO;

- KiHLeBa (opma mipaTcTBa, 3a SKOi 3A1MCHIOIOTHCS HEI03BOJIEHUHN 3amuc
BUCTYIIB BUKOHABI[IB 3 MOJAJBIINM TUPAKYBAHHSIM Ta MpojaxeM ab0 HEI03BOJICHE
BBE3EHHS TaKOi MPOJIYKIIii Ha TEPUTOPIIO TIEBHOT IEPKABU.

2) BigeomipaTcTBO — pO3MOBCIOMKEHHS KOmMiil (QuibMiB abo Tenenepenad Ha
JMCKaX, KaceTax Ta IUIIXOM KOIIOBaHHS Yepe3 KOMIT I0TepHi Mepexi [73, ¢.331].

Bigomo, mo Hama gep)kaBa mocsira€ mepiiie MiClle B CHHUCKY JAep)kaB, KOTpi
peryJIIpHO MOPYIIYIOTh aBTOPChKI MpaBa. Hampukiaz, 3rilHO 3 JaHUMH JOCIIIKECHb
kommanii Microsoft, 85 % mnporpamuux mponykrtiB Bim Microsoft B Ykpaini €
HENIIEH31MHUMH, TOOTO OUIBUIICTh OMNEpaliiHUX CUCTeM YW O(ICHUX MporpaM BiJ
Microsoft Oynu 3aBaHTa)ke€H1 4M aKTMBOBaHI HE3aKOHHHUM CHocoOOM. OUeBHIIHUM €
TOM (haKT, M0 KOKHUN BUPOOHHUK MPOTPAMHOTO 3a0€3MEUCHHSI TIparHe TOro, o0 Horo
poboTa Oyyia OIllHEHa Ta OIIadeHa, aje B HAIIMX OOCTaBMHAX 3POOWTH I11€ HAJTO
BAXKO, QK€ MexaHi3M OopoThOM 3 MIpaTcTBOM B YKpaiHI TakoXX BHMAarae

BJIOCKOHAJIEHb. HaaTo cepiio3Hi TPYIHOII CTBOPIOE I1€ ¥ TOM (akT, 110 HalvacCTiIe
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HEJTIIeH31IHI MPOrpaMHi IPOAYKTH MOLIUPIOIOTHCS BXKE HE AUCKAMU YU JTUCKETaMU, a
MIPOCTO MEpEXero [HTepHeT, Je MOCUTh CKIIAJHO BU3HAUWTH JIIOAUHY, IO MOPYILYE
IpaBa Ha IHTEJICKTyaIbHY BIacHICTH [34, ¢.69].

OctanHe B meperniky OcCOOMCTUX HEMalHOBUX TIpaB aBTOpa — IMpaBO Ha
30epexeHHst nuticHocTi TBOpy (3a LUK VYkpainu mpaBo Ha HENOTOPKAHHICTH), SIKE
03Haya€ PUINYHO 3aKPIMUICHY MOXKJIMBICTh aBTOpa BUMaraTu 30€pekeHHs 1UTICHOCTI
TBOPY 1 MPOTUIISATH OYb-IKOMY NEPEKPYyUEHHIO, CIIOTBOPEHHIO YH 1HIIIIH 3MiHI TBOPY
a00 OyJib-IKOMY 1HIIIOMY TMOCSTAaHHIO Ha TBIP, 1110 MOKE 3aIIKOJIUTH YECT1 Ta pemyTarlii
aBTOpa, a TaKOoX CYIPOBOMKECHHIO TBOpPY 0€3 MOro 3roau UIIOCTpAIlisIMHU,
nepeIMoBaMHu, MIiCIIMOBaMH, KOMEHTapsimMu To1to [42, ¢. 50].

3MicT mpaBa Ha 30€peKEHHS IUIICHOCTI TBOPY MOJATaE y TOMY, IO IIpH
BHJIaHHI, IMyOJIIYHIA JE€MOHCTpalii Yd IHIIOMY BUKOPHCTaHHI TBOPY 3a00pPOHSETHCS
06e3 3roau aBTOpa BHOCUTHU OyAb-siKi 3MIHM SIK B caM TBIp, TaK 1 B HOro HasBy,
JIOTIOBHIOBATH TBIp UIIOCTpAIisIMU, NEpPEeIMOBaMH, MICISIMOBaMU, KOMEHTapsIMH Ta
OyIb-SIKMMH 1HIIMMH MOSICHEHHSIMU. be3 3roau aBTOpa 3a00pOHSETHCA CKOPOUYBATH
o0car TBOpY, 3MIHIOBaTH YU 3aMIHATH HOTO CKJIQJIOBI YacCTHMHH, Xouya O HA JYMKY
KOpHUCTYBaua, Takl 3MiHU 0 1 moKpaiuiu TBip. bes 3roau aBTopa He MOYKHA 3MIHIOBATH
Yy BHUKJIIOYATH 3 TBOPY aBTOPCHKI MPHUCBAYEHHs, emirpadu, aHorarii Tomo [41, c.
207].

Bapro 3a3HaunTH, 110 0OpHCH MPaBONOPYLIEHb y cepl aBTOPCHKO-TPABOBHUX
BITHOCUH Yy Mepexi [HTepHeT 3HauyHOI Mipor 3MmimytoThes. [lo-mepimre, cy0’ekT
PaBOMOPYIIECHHS CTa€ BAXKKOIOMITHUM, OCOOJIMBO SIKILIO BIH OMEpPYE 3 MEPECIYHOro
[nTepHer-kage abo 1HIIOrO MicUsS 3arajbHOTO KopucTyBaHHs. [lo-apyre,
MPaBOMOPYIICHHS Yy BIPTyaJbHOMY CBITI TpHUBAJIMH Yac MOXE 3aJUIIATUCA
HEMOMIYEHUM, OCKUIbKM BiIOyBAa€ThCA BOHO B pexuMi «online», a HISIKOTO
MOHITOPUHTY 3a MPaBOBUM MOPSAKOM Yy Mepexi IHTepHer moku He BeneThes. Ilo-
TPETE, TBIP, IO HE MA€E CIELIaJIbHOTO 3aXUCTY, 3 MOMEHTY PO3MIILIEHHS HOTo B MEepexi
[HTEepHET CTae JETrKOJOCTYNMHUM JUIsl KOKHOTO, XTO 3a0a)kae€ Moro BIATBOPHUTH,

CKOMIIOBATH, BUKOPUCTOBYBATH B KOMITUIAL{, 3SMIHUTH, HapEeIlITi, 3 METOIO HAIIKOJUTH
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penyTtarii aBTopa. | 1ei mpoiec crae HE3BOPOTHUM Y 3B’S3KY 3 THUM, IO MiApoOKa
BCTHTJIA IIIMPOKO MOIIUPHUTHCS B Mepexi [52, c. 61].

Opnak He Bcl 1ii, HaBITh BCyNepey IHTepecaM TBOPI, € MOCATaHHSM Ha HOro
npaBa. CrIOTBOpEHHSI TBOPY BIOMOTO aBTOPa 3 METOI0 HOTO PO3MIIIEHHS Y MEpexi
[HTEpHET miJ iIMEHeM IBOTO aBTOpa — s, IO CYNEPEeUUTh IHTEpecaM aBTopa, 1, Ha
NepIIni OIS, 3a31Xa€ Ha MOro MpaBO HAa HEIOTOPKAHHICTh TBOPY. AJie JOKU TaKui
CIIOTBOPEHUU TBIp 3HAXOIUTHCS JHIIE y 0coOHW, fKa MOro CHOTBOpHIA, 1 I 0coda
HISKUX IHIIUX JIA JJI peatizallii mocTaBIeHOl METH He BUMHSE — IMOCSITaHHS Ha TPaBO
IHTEJIEKTYaJIbHOI BJIACHOCTI 11e HeMae [51, ¢. 256]. Takum yuHOM, CIiJT BIJ3HAYMTH,
110 TIPaBO HE 3aXOAUTh TaK JaJeKo Yy CBOOOJY JIOJIUHM, 00 HaKa3yBaTH 3a BJIACHI,
XO04 1 HETaTWBHI JYMKH, NIEpepoOKH TBOPIB, AKI BOHA HE BHHOCHUTH Ha MMyOIiky. B
IHIIOMY BHIMAJKY, Y pa3l BUJAHHS CIIOTBOPEHOTO TBOPY MEBHOIO aBTOpa a0 BUMHEHHI
MIrOTOBYMX JIIH 1100 MPOJIaXKy TaKOTO TBOPY, OyJ/ie MaTH MicCIie TOCSTaHHs Ha IpaBa

1HTEJIEKTyaJIbHOI BIACHOCTI.

2.2. 3axucT aBTOPCHKHX NMPAaB, 1110 MopyuieHi B Mepe:ki IHTepHeT

Ax Bimomo, BiamoBigHO a0 KoHcrurymii YkpaiHu rpomMajssHaM rapaHTyEThCS
cBOOOJa JITEPAaTypHOi, XYI0XKHBOI, HAyKOBOi Ta TEXHIYHOI TBOPYOCTI, 3aXUCT
IHTEJEKTyaJIbHOI BJIACHOCTI, iXHIX aBTOPCHKUX IpaB, MOPAJIbHUX 1 MaTepiabHUX
1HTEpECiB, 1[0 BUHUKAIOTh y 3B’A3KY 3 PI3HUMHU BUJAMH 1HTEICKTYaJIbHOI TISITEHOCTI
[1].

Bianosinno no crt. 51 3akony VYkpainu «IIpo aBTOpChke MHpaBO 1 CyMikKHI
MpaBa», 3aXUCT OCOOMCTUX HEMAMHOBHX 1 MaWHOBUX TpaB CyO €KTIB aBTOPCHKOTO
npaBa Ta (ab0) CyMDKHUX TMpaB 3IIMCHIOETbCS B MOPSAKY, BCTAHOBICHOMY
aaMIHICTPATUBHUM, IHMBIILHUM 1 KPHMIHAJbHUM 3aKOHOJABCTBOM. TaKWM YHHOM,
BXKUTTS 3aXOJIB IIOJI0 BUPIMIEHHS CIOPIB NP0 TMOPYIIEHHS aBTOPCHKOTO TMpaBa i
CYMDKHHMX TpaB BiIOyBa€ThCA B M03aCyJIOBOMY Ta CYAOBOMY MOPSAKY (IIPUYOMY
M03aCy/IOBUIM  TIOPSJOK 3aXWUCTy AaBTOPCHKOTO TIpaBa 1 CYMDKHHUX TIpaB €

He000B’s13k0BUM) [50].
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o cTocyeTbcst MO3acyI0OBUX CHOCOOIB 3aXUCTY aBTOPCHKUX IPaB, IO 3TiAHO 3
q. 1 cr. 52 (1) 3akony Ykpainu «[Ipo aBTOpchbke IpaBo 1 CyMiXHI mpaBa» [3], 1m0
BU3HAYA€ MOPSAOK MPUMMHEHHS MOPYIIEHb aBTOPCHKOTO IpaBa Ta (ab0) CyMDKHHUX
MpaB 3 BUKOPUCTAHHSIM Mepexi [HTepHeT, y BUNajKy NOpyLIeHHsS Oyb-SK0I0 0C00010
aBTOPCHKOro TpaBa Ta (ab0) CyMIXHUX IpaB, BUNHEHOTO 3 BUKOPHUCTAHHSIM MEPExKI
[aTepHeT, Cy0’€KT aBTOPCHKOTO IpaBa Ta (a00) CyMIKHUX IIPaB Ma€ MPaBO 3BEPHYTHUCS
710 BIIaCHWKa BeO-calTy Ta (a00) BeO-cTOpiHKH, Ha sIKOMY (Ha sIKiif) po3MilieHa abo B
1HIIH croci® BUKOpHUCTaHa BIAMOBIAHA eJleKTpoHHA (1 poBa) iHpopMallis, 13 3asIBOIO
PO MPUTTHHEHHS MTOPYIIICHHS.

[Topsimok 3axucTy aBTOPCHKOTO MpaBa Ta (a00) CyMDKHHMX MpaB, BU3HAUYCHUI
I[I€I0 CTATTEIO0, € mo3acyqoBUM. Criocodu 3aXuCTy, CTPOKU pearyBaHHS OCi0, /10 SIKUX
Oyna HazicmaHa 3asBa, 3aCTOCOBYIOTHCS JI0 BITHOCHH, IOB’SI3aHUX 3 BHKOPUCTAHHSIM
ayJlioBI3yaJIbHUX TBOPIB, MY3WYHUX TBOPIB, KOMII IOTEPHHUX IpOrpam, BiJeorpam,
dboHorpam, nepeaay (mporpam) oprasizaiii MOBJICHHS.

BcranoBntoeTbcsi BUMOra J0 BJIACHUKIB BeO-CalTIB  TMOBIAOMIISITH  CBOIi
KOHTaKTHI JIaHi JJIsi OTIepaTHUBHOTO 3B 53Ky 3 HUMH. Y 4. 7 cT. 52 (1) 3akony Ykpainu
«IIpo aBTOpCHKE MPaBO 1 CyMiXkHI TTpaBa» [3] BKa3yeThCsl, 110 3asIBHUK Y BU3HAUCHUX
BUIAJKaX Ma€ TMPaBO 3BEPHYTHCS Oe3MocepeHhO0 0 TMOCTadyalbHUKA TMOCITYT
XOCTHUHTY, SIKMH HaJa€ MOCayry Ta (a00) pecypcH sl pOo3MIIIEHHS BIAMOBIIHOTO BEO-
caiTy, 13 3asSBOIO MPO MPUITMHECHHS TOPYIICHHS, TOMYIIEHOTO BIAaCHUKOM BEO-CaiTy.

Jyist 3aXucTy MOPYIICHUX MpaB B [HTEpHETI iICHYe MEeBHA CUCTEMA [Tl CyO’ €KTIB.
3adikcyBaBIIM TOPYIICHHS aBTOPCHKUX IIpaB, aBTOpP CaMOCTiiHO abo uepe3
YIIOBHOBaXXEHY 0CO0Y 3aBXKIM MOXKE 3BEPHYTHUCS J0 CYIy 3 METOIO 3aXUCTY CBOIX IMpaB
1 BUMaratu KOMIIEHcalii 3a Te, mo Oe3 Horo BijoMa Oyln0 BUKOPUCTAaHO OO0 €KT
IHTEJIEKTYaJIbHOI BJIACHOCTI, a TaKOX 3a Te€, 10 y 3B’SA3Ky 3 IIUM aBTOpOM Oyiia
BTpaveHa IMeBHA BUTOJIa MATEPIAIBHOTO XapaKTepy.

Cy0’€eKT TOpYIIEHOTO aBTOPCHKOTO IMpaBa MOXKE MOJATH IMO30B JI0 CyAy IpO
NpUNUHEHHS nopyuieHHs. Tak, Hanpukiaa, no3usady @OII OCOBA 3 3BepHyBcs 110
cyny 13 mozoBoM g0 Bignosinauku OCOBA 4 npo npunuHeHHS MOPYIICHHS

ABTOPCBKHUX IIpaB, MOTHUBYIOYU CBO1 BUMOTHU THUM, IO BIH € HiI[HpI/ICMHCM, I[iHJ'II)HiCTB
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SKOTO TIOB'si3aHa 13 mociyramu (ororpadii, opranizaitii ¢GpoTo3HOMOK, Opranizailii
JTUTSYNX TBOPYUX 3aXOJIIB, MIPOIIOCEPCHKUMU TOCTyraMu, mmokazamu Moau. [lo3uBau
3apeectpoBanuii sk @OIT 3 05.10.2011 poky. o MoOMeHTYy po3ipBaHHS NLIO0Y 3
BIJIMOBIIAYKOI0 TIO3WBad PO3MIIyBaB CBId BeO-CAaT Ha JIOMEHHOMY I1MEHI
[HOOPMAIIA 3. Came 3a JopydeHHSM TI03MBaya BKAa3aHUW CHIPHUM JIOMEH
orutadyyBaBcs (IU1aTa 3a JOMEHHE 1M s), IIO3MBay MII 3MICTOBHO HalOBHIOBATU
iHpopMalliero BeO-caiiT Ha CIIpHOMY JIOMEHI (TEKCTOBI MOBIOMIICHHS, (DOTO, Biieo Ta
30BHIIIHE O(OpPMJICHHS CTOPIHKA B IIoMy). BinmoBinauka, sk 1€ 3 sICYBaJIOCh
Mmi3Hie, 3MiHWiIa nocuiaHHs Ha [P-agpecy, no skoi mnpuB sg3aHE JOMEHHE IM 4.
OckuIbKyM 7151 BeIeHHsI O13HeCy MO3MBaveBl MOTPIOHO OyJO MOCTIMHO MIATPUMYBATH
KOHTAaKT 31 CIOKMBa4aMH 4epe3 [HTepHeT, TO Mo3uBay 3apeecTpyBaB 1HIIE JIOMEHHE
iM 1 [HOOPMAILIIA 3, sike BUKOPUCTOBY€E Ha ChbOTOJHIIIHIN JeHb. BinmoBigauka ik,
HE MAalOYd OpUTIHAIBHUX 300pa’KE€Hb, aje HaMaraluuch HAMOBHUTHU CBIM CalT Ha
nomeni IHOOPMAIIIA 3 3a cTuiem 1 3MicTOM MOJIIOHO JO0 HOBOTO CAMTy IO3MBaya
Ha gomeHl IHOOPMALIA 3 Bukopuctana 300paxeHHs Ta iH(OpMaIlilo, aBTOPChKI
mpaBa Ha sKI Hajexarb mo3uBauy. Ha manmii yac kopuctyBau mepexi I[HTepHer,
3alIIOBIIM HAa calT 3a aapecoro aoMeHHoro imeHi [THOOPMAIIA 3, OGauuth
HESIKICHUN CalT, SIKWM HE OHOBJIIOETHCS, XO4Ya BI3yallbHO BIH Harajye€ HOBHM CalT
no3uBauya Ha nomeHi [HOOPMAIIA 3. Ockinbku BiAMNOBigauka HE Mae TMpaB
BUKOPUCTOBYBATH 300pakeHHsI Ta 1H(OpMaIllilo, aBTOPChbKI MpaBa Ha AKI HaJIEXKaTh
Mmo3vWBady, TO HaBITh pEECTpalis 3a  BIAMOBIJAYKOI  JIOMEHHOTO  1MeEHI
[HOOPMAIIA 3 He nae BiANoOBigaylll )KOJHUX aBTOPCHKHUX IPaB 1 MOBHOBAXEHb Ha
BUKOPHUCTAHHS YYy>KOi 1HTEJEKTYalIbHOI BJIACHOCTI. BifmoRBijauka, HE Maro4u KO THOTO
J03BOJTy, Ha CHIPHOMY JIOMEHI pO3MICTWIAa 1H(OpMaIlI0, IO OXOPOHSETHCS
aBTOPCHKMM TIPABOM Ta HAJIGKUTH TO3WBauvy. TakoXk IMO3MBady HAJIC)KaTh MaHHOBI
MpaBa 1HTEJIEKTYaJIbHOT BIACHOCTI Ha 00 €KTH aBTOPCHKOTO MpaBa. BinmoBinHo JaHui
M030B TIOJIAaHUN caMe 3 METOI0 MPUIUHEHHS MOPYIICHh aBTOPCHKHUX TPaB MO3MBAYA,
OCKUJIbKH BIJIMOBIauKa sIK peectpaHT gomeHHoro iMmeHi [HOOPMALIIA 3, 3a skum
3MIIACHIOETHCS IOCTYII A0 BeO-CalTy, € BUKOPUCTaHI TBOPHU 0€3 Oyab-sSKOTO 103BOIY

no3uBava. binbIn TOro BiJMOBiJIauka HaMaraeThbCcsi BBECTH B oMmaHy cepBic Google,
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BBa)XAIO4M, 110 BOHA € €IMHUM TIPABOBIACHUKOM, a BianoBimHo IHOOPMAIIIA 3 €
Ha4yeOTO MOPYIIHUKOM ii aBTEHTWYHOro caiTy. Ha migcraBi BUKIAAEHOTO MO3MBAaY
3BEPTAETHCS JI0 CYIy 3 JaHUM MO30BOM, B sIkOMy IpocuTh 3000B sizati OCOBA 4
MPUIMHUATH TOPYIICHHS MaiHOBUX aBTopchkux mpaB OCOBA 3 y mepexi IntepHer
[UIIXOM BUKOPUCTaHHS 00 €KTIB aBTOPCHKOIO MpaBa Ha BeO-cailTi, JOCTYI JO SIKOTO
3niicHIoeThest uepe3 AomenHe 1M a [HOOPMAIIA 3; 3060's3atu OCOBA 4
MPUIMMHATHA BUKOPUCTAHHS Ta PO3IMOBCIOKCHHA HAa BeO-CaldTi uepe3 JAOMEHHE 1M s
[HOOPMALIA 3 wnanexuunx OCOBA 3 dotorpadiit y Oynb-skoMmy ¢opmari Ta
po3Mipi (aiiiB, BKIIOYar0uu noxigHi TBopu. Cy1 m0o30B 3aJ0BOJIbHUB [14].

Cy0’€eKT aBTOPCHKOTO MpaBa BUKIIOYHO UYepe3 CyA MOXKE MOJATH 3asBy PO
HOTEPEHIO CYI0BY 3a00pOHY IPOTH MOCEPETHHUKIB, YAI OCIYTH BUKOPUCTOBYIOTHCS
TPETHOIO CTOPOHOIO 3 METOIO MOPYLIEHHS MPaBa IHTEJIEKTYalbHOI BIACHOCTI (30KpemMa,
IIOJ0 TpOBaiifiepiB JOCTyMy). 3acTOCyBaHHS BeO-OJIOKyBaHHS JJIsl  3aXHUCTYy
aBTOPCHKOTO TIpaBa Ta CYMDKHHMX IIpaB B LUIOMY JIOIYCKAEThCA y MPAKTHIN
€Bponeiicbkkoro cyay 3 npaB JoauHd. OpHak cynoBi 3a00pOHM Yy BUIUISIAL BeO-
OJIOKyBaHHsSI HE TOBHMHHI BHUKOPHUCTOBYBATHUCS SIK 3aCO0M 3arajbHOTO OJOKYyBaHHS
iHpopmanii B IHTepHeTi: sK BIJ3HAYAIOTh JOCHIJIHUKU NHUTaHb 3aCTOCYBaHHS
[Toci6ruka Pagu €Bponu 3 mpaB JdroauHu 11t [HTEpHET-KOPUCTYBadiB, OJIOKYBaHHS Ta
binpTpyBaHHS € 3aco0aMu OOMEXKEHHS OHJIAMHOBOTO JOCTYIy 1o iHdopmarii, ii
nomupeHHss B [HTepHETI, a OTXe, MalTh BIANOBIAATH BUMOTaM, BUKIQJICHUM Y
gactuHi 2 ctarti 10 €Bpomelcbkoi KOHBEHINT 3 MpaB JIOAWHU, 1 TPAKTUIN 1l
3actocyBanHs €Bponeiicekkum Cyaom 3 nipaB mroaunu (pam - ECIUI) [21, c. 68]. Ilpu
BUKOPHUCTaHHI Be0-0JOKyBaHHS HEOOXITHO 3Ba)XKyBaTH pPIi3HI 1HTEPECH 1, 30Kpema,
OI[IHUTH HEOOX1THICTh MOBHOTO OJIOKYBaHHS JOCTYMyY 10 BeO-cautty [77, c.22].

Tak, €CIUI oronocuB HENPUHHATHON I1HAMBIAYyaJdbHY 3adBy IO CIIpaBi
Axkaneniz npotu Typewunnu (3asBa Ne 20877/10) mpo mnopymenns cr. 10
€Bpornelickka KOHBEHIIis 3 npaB Jroaunan (nani - €KIUI) y 38’ 43ky 3 TUM, 110 3aBHUK
HEe € moTepniauM B po3yMiHHI cT. 34 €KIIJI, ockuibku: cyaoBa 3a00poHa 11010 BEO-
OJIOKyBaHHSI CTOCYyBajach 3asiBHUKA SIK IMPOCTOrO0 KOpHUCTyBada 3a0JOKOBAaHUX BeO-

caiTiB «myspace.com» Ta «last.fm» nume omnocepeakoBaHO; 3asBHUK OyB
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no30aBI€HNH  MOXJIMBOCTI  BUKOPHUCTOBYBAaTH TUIBKM  OJHHMH 13  3aco0iB
MPOCITYXOBYBaHHSI My3UKH cepeJl 0aratboX 1HINMX; 3asiBHUK HE 3asBISB, 1O I BEO-
calTu MomMproBaid iHGOpMaIlliio, ika CTAaHOBUTh OCOOJIMBUM 1HTEPEC IJII HHOTO abo
10 OJIOKyBaHHS 1M030aBUJIO MOTO JKepera BaXKJIMBOI KOMYHIKallii; IHTepecu 3asiBHUKA
NMOBHUHHI Oynu OyTH 30ajaHCOBaHI CTOCOBHO IpaB CYO’€KTIB aBTOPCHKOTO IIpaBa
aHAJIOTTIYHUM YMHOM, SIK nepefoadeHo y ct. 1 [lepmoro npotokomy €KILI [81].

Boxuouac, y crpasi Axmer Mummupum npotn Typeuunnu (3assa Ne 3111/10)
Cyn BcranoBuB ¢akt nopymeHHs ct. 10 €KII y Bunaaxy, Ko HailloHaJIbHI CYJIU
MOBHICTIO 3a0JIOKYBaJIM JIOCTYIl MOTEPHUIOMY SIK BJIACHUKY 1 KOPUCTyBady CEpBICIB
GoogleSites 10 BKa3aHUX CEpBICIB (BKIIOYAIOYH JOCTYM JI0 BJACHOTO AKKAYHTY), B TON
yac SK InependaueHe HallOHAJIbHUM 3aKOHOJABCTBOM IOPYIICHHS, IO CTajlo
MIJCTaBOIO JUIsl IIbOTO OJIOKYBaHHS, Majo MICIE JIMIIE Ha OJHINA 13 CTOPIHOK L[bOTO
cepBicy [80]. Ilpu BupilieHHI NUTaHHS II0J0 YHEMOXJIMBJICHHS JOCTYIy (BeO-
0JIOKyBaHHsI) 110 eNeKTpoHHOi (uudpoBoi) iHPopmallii HEOOXITHO OpaTu O yBaru
TaKOXX pOJIb Ta MacimTad, CyCHiibHE 3HAYEHHS BEO-CalTy, MOCTYH IO SIKOTO MOXKE
OyTH 3a0JI0KOBAaHHM.

VYV cnpaBi «/lxenru3 Ta 1HmI npotu TypeuunHw» (3asBu Ne 48226/10,
14027/11), sika crocyBaiach OiokyBaHHS noctymy 10 YouTube, Cyn niimoB
BHCHOBKY, 1110 MaJio Miciie mopymieHHs crtatti 10 €EKIUI. YV copasi Oyio BCTaHOBJICHO,
1[0 pilIeHHs Ipo OJIOKYBaHHS IOCTYIy 3asBHUKIB — MpOoQecopiB MpaBa, BUKIAIayiB
pI3HHX yHIBEepcUTETIB — 70 YouTube sK aKTUBHMX KOPUCTYBAdiB TMPOTATOM
TPUBAJIIOTO TEpIOAY dYacy BIUIMHYJIO Ha iX TpaBO OTPUMYBaTH 1 TiepeaaBaTh
iHpopmarito Ta imei. Cyn 3a3HaumB, 1mo YouTube ciayrye He TUIbKH IJIs
PO3MOBCIO/IPKEHHST XYIOXKHIX Ta MY3MYHUX TBOpPIB, @ € BEJIUKOIO Ta MOIYJSIPHOIO
maTGopMoIo, 110 HAJAa€ MOKJIMBICTH TepeaaBaTu iH(opmailito, sika MPeaCTaBIIse
0COOJIMBHI 1HTEPEC, 30KpeMa, 3 MOJITUYHUX 1 COIIaIbHUX IMUTaHb, 1 BUCIOBIIOBATHCS
[MBUIBHUM SKypHaJIiCTaMm, CIyryBaTH 3aco0om 3B’si3ky. Cyn BHU3HaB, IO Yy
BHYTPIIIHbOJEPKABHOMY 3aKOHOJABCTBI HE ICHYBAJIO OYIb-KUX IOJOXKEHb, IO
J03BOJISIIOTh CylaM TypeduWHH BCTAaHOBIIOBAaTH IOBHY 3a00pOHY Ha JOCTYH J0

YouTube y 3B’s13Ky 3 BMICTOM OJTHOTO 3 POJIMKIB, 1110 TaM po3MillieHi [82].
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VY it cnpasi €Bponeiicekuii CyJ 3a3Ha4MB, 10 3aIBHUKHU MOJATN CBOi CKapru
no Cynmy sk akTuBHI KopucTyBadi YouTube 1 migkpeciroBamw Ti HACHIIKH, SKI
OCropioBaHa Mipa Mo OJIOKYBaHHIO Maja il iX HAyKOBOi pOOOTH, a TaKOX Ba)JIMBI
ocobmmBocTi [aTepHeT-caiity YouTube. 30kpemMa, 3assBHUKHA CTBEpIKYyBalld, IO 3a
JIOTIOMOTOI0 CBOiX OOJIIKOBUX 3amuciB Ha YouTube BOHU HE TIILKHM BUKOPHCTOBYBAIH
110 IaTGopMy I JOCTYITY J0 ayA10Bi3yalbHUX TBOPIB, 10 HaAJEXaTh A0 cdepH iX
npodeciiHol TISAIBHOCTI, @ ¥ aKTUBHO 3aBaHTAXyBaJIM Taki ¢ailnm 1 oOMiHIOBaIUCS
HUMU. 3asBHUKHU TaKOX MyOJIKyBaJld 3alIMCH PO CBOIO HAYKOBY AISUTHHICTH. B 1boMy
BIIHOILICHH] LI CIIpaBa € CXO0XKOI0, IIBUIIE, 31 CIIpaBor0 AXMeTa ﬁnnanHMa, SIKUU
CTBEp/KYBaB, IO BIH IMyOJIIKyBaB CBOI HayKOBI pOOOTH Ta CBOI AYMKH 3 PI3HHX
NUTaHb Ha CBOEMY IHTEPHET-CAWTI, HIX 31 CIPaBO0 AKIEHI3, SKUi OyB 3BHYANHUM
KOPUCTYBaueM IHTepHeT-caiTiB. Ll cmpaBa BIIpI3HSETHCS BIJl CIpPaBH «AKIEHI3
npotu TypeudnHu» Ie ¥ TUM, 10 B OCTAaHHbOMY BUTAAKy €Bpornericbkuit Cyy B3siB
710 yBaru, cepej 1HIIOoro, Toi (akTt, Mo 3asBHUKU Majii Oe3MepeIKoJHUN TOCTYI 110
BEJIMKOI0 HA0OPY MY3MUHHUX TBOPIB, K1 MOTJIM MPOCIYXOBYBAaTH PI3HUMH ClIOCOOaMH,
HE TMOPYIIYIOYM MpHU IIbOMY I[OJIO)KEHb 3aKOHOJIaBCTBA IMPO aBTOPCHKE IIPaBo.
[Ipu3znauenns YouTube mossirae He TUIBKM JJI MOMIMPEHHS XYAOXKHIX 1 MY3UYHHUX
TBOPIB, @ # y TOMy, IIO BIH € BEJIHUKOI 1 JyXK€ MOMYyJSPHOIO TIATHOPMOIO st
MOMITUYHUX  JUCKYCIM, TOMITHYHOI 1 coImiaabHoi akTuBHOCTI. Daitnm, 1110
MOMUPIOIOTECA Yepe3 YouTube, MicTsaTh, B TOMY 4YuCHi, 1HGOpMAIlIIO, SKa MOXKE
CTAHOBHTH OCOOJIMBUH 1HTEpEC I KOXKHOTO JIIMCHO, OCTIOPIOBaHA Mipa MpHBEa JI0
no30aBJjeHHsl JOCTYIly JO IHTEpPHET-CaiTy, Ha SKOMYy po3MmilleHa iHdopmalis
cnenupiuHoOro Ui 3asBHUKIB XapaKTepy, AOCTYN 0 SIKOT HENpOCTO OTpUMAaTH 3a
JOTIOMOTO0 1HIMUX 3ac00iB. Lleit [HTepHeT-caliT TakoX € IS 3asBHUKIB BAKIMBUM
3acoboM 3B’s3ky. Tomy Cyn Bu3HAaB, 110 MOBHA 3a00poHa Ha jAoctym 10 YouTube
Oyia HeBUIIPaBIAHOIO.

B Vkpaini chopmyBanacs po3raiykeHa MpaKTHKa PO3TISLY CIpaB Yy CIOpax,
10 BUHUKAIOTh y 3B’SI3KYy 3 MOPYUICHHSMHU IIPaB 1HTEJIEKTYadbHO1 BiIacHOCTI. OAHIE0
3 IpoOJIeM i 9ac PO3TISiAY IIi€l KaTeropii CrpaB € BU3HAYCHHS CyIOM aBTOpa TBOPY.

Haiikparum nokazoM i TiATBEPKEHHS aBTOPCHKOro Ta (a00) CyMDKHHMX TpaB Ha
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TBIp € CBIJONTBO MPO WOr0 JepiKaBHY peecTpamito. Y pas3l Horo BiACYTHOCTI
HEOOX1THO BHXOJUTHU 3 TOTO0, 0 3akoH Ykpainu «IIpo aBTOpChKE mMpaBo 1 CyMIXHI
IpaBay BCTAHOBIIIOE, 110 IEPBUHHUM CY0’€KTOM, IKOMY HAJICKUTh aBTOPCHKE MPABO, €
aBTOp TBOpY (TOOTO OCOo0a, sika 3a3HaueHa aBTOPOM Ha OpHUTiHANI ab0 MPUMIPHHUKY
TBOPY, SKIIO TUIbKM BIACYTHI Joka3u iHmoro (cr. 11 3akony)). OgHak, sIK CIYIIHO
3ayBaXKYEThCS B HAayKOBIM JiTeparypi, JaHE HOPMATHUBHE IMOJOKEHHS HE MOBHICTIO
BiJIoOpaXkae BCIO 0ararorpaHHICTh TEPMIHY «aBTOP», OCOOJIIMBO y TOMY BUIAJKY, SKIIIO
TBip OYB CTBOpPEHUH B €JIEKTPOHHIN Gopmi [64, c.78].

VY Takux BuUMaAkax HEOOXIJHO MOAATH MO30B Mpo BU3HaAHHA. lle mo3oB, 3a
JIOTIOMOTOI0  SIKOTO yMpaBOMOYE€Ha oco0a BHUMAarae 3aXHCTUTH 1i IpaBa HUIIXOM
HiATBEP/HKEHHS HAasBHOCTI UM BIJICYTHOCTI B HET IIepeBaXKHOTI0 aBTOPCHKOro npasa [41,
c.79-80].

OpHak NUTAaHHA 3aXUCTY CBOIX IpaB aBTOPOM a00 MPABOBOJIOALIBLEM TaKOXK €
npoOIeMHUM, OCKUIBKHU J1aH1 0COOU HE 3aBXKJIU BOJIOAIIOTh HEOOXITHUMU 3HAHHSIMH Y
cdepl mpaBa Ta He OO0I3HAHI B MpOLEAYypl PO3MILICHHS TBOPIB y Mepexi [HTepHer.
Jlep>xaBa TOBMHHA BXKMBATU TEBHUX 3aXOJIB IMOJ0 1H(GOPMYBaHHS HE JIMIIE
KOPHUCTYBauiB Mepexi [HTepHEeT Mpo HEAOMyCTUMICTh MOPYIIEHHS aBTOPCHKHUX IMpaB,
ajie ¥ TaKoXX aBTOPIB 1 MPaBOBOJIOAUIBIIIB — MPO TOPSIOK PO3MIIIEHHS TBOPY Ta
npaBoBi crocodu ioro 3axucty. «Tsrap 3axucTy aBTOPCHKUX NpaB JIEKHUTb, K
MPaBUIIO, HA CAMOMY aBTOpPi 00 Ha MPABOBOJIOALIBIIEB] aBTOPCHKUX MPaB, TOMY BOHH,
mepmr HiX PO3MINIyBaTH TBIp y Mepexi I[HTepHET, TMOBWUHHI BXXHBATH TEBHHUX
JOJATKOBUX JIiHl 13 3aXUCTY CBOiX aBTOPChKUX mpas» [46, €.137-138].

o x poOuTH B TOMY BUIIAJKY, SKILO JOMHUC y Mepexi [HTepHeT abo cTopiHKax
COLIIANILHUX Mepex OyB 3poOjeHui mif nceBIOHIMOM? Y TakoMy BHIMAJKY 3 METOIO
JIOBEICHHSI aBTOPCTBA HEOOXIAHO BUMHHMTH HH3KY 1A (30KpeMa, 3BEpPHYTHUCS 0
aZgMIHICTpaIlii COliaJbHOI MEpeXi 3 METOI OTPUMAaHHS JOKa3iB IMPO HAJEKHICTh
aBTopy [Paapecu, 3 axoi BigOysack myOikaiis).

HanexxHum BiAMNOBiaueM y TaKWMX CIpaBax € BIACHUK BeO-caliTy, Ha SKOMY

pO3MIlIeHUH MaTepiaj, OCKUIbKM caMe€ BIH CTBOPUB TEXHOJOTIYHY MOKJIHMBICTB JJIS
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Takoro po3mimieHds. OHaK TyT MMOCTA€ MATAHHS M0JI0 BCTAHOBJICHHSI BJIACHUKA BeO-
CaiiTy 10 MOMEHTY MOJiadi MO30BY 0 Cyy.

H. Kapramop aknentye yBary Ha mpoOjeMi camoro (ikcyBaHHS
MPaBOIOPYIICHHA. AJKe caMocTiiHa (ikcarlist B Cyl He Oy/ie po3riisiiaTucs K JoKas,
BIJIMOBITHO, (hiKcallisi MTOBUHHA MMPOBOJIUTUCA KOMIIETEHTHUM OPraHOM YH €KCIIEPTOM.
OTxe, I YCHIIIHOTO J0KAa3yBaHHS MOPYILIEHHS CBOIX MpaB y Cy/i, aBTOp MOBUHEH
moa0aTy Mpo NMpaBUIbHE OTPUMAHHS Ta TOJaHHA T0Ka3iB [39]. 3Biacu MoXHA BKa3aTu
Ha HACTyMHY MpoOJieMy — BapTOCTI MOMEPENHIX CYJOBUX BUTpAT, SIKI aBTOp Mae
3pOOUTH JIJIsl 3aXUCTY cBOro npasa. Dikcanis 3MIiCTy BeO-CTOPIHKH, IOCIYTH €KCIEPTA,
aJBOKaTa HE 3aBXKIU MOKHA BBAXKATH CIIBMIPHMMH JI0 BUTPAYEHOTO 4Yacy 1 OyTu
BIIEBHEHUM 1110 BCl JIOKa3u OyAyTh NMPHUUHSATI CyJOM, a MpaBa aBTOpa — 3aXHUIIEHO 1
MOHOBJICHO [71, ¢.84].

Jlo mpoGieM TakoX BapTO BIJTHECTH HEMIATOTOBICHICTh KaJApIB IOJIIMII,
IPOKYypaTypHu Ta Cyny, Ikl HE B IOBHOMY 00CsI31 OPIEHTYIOThCSI B 3aKOHOJIaBCTBI, 1110
pEryJIto€ MUTAaHHS 1HTEJIEKTYyalbHOT BIacHOCTI. OKpiM IIbOTO, KOJi311 BUHUKAIOTh TIPU
BU3HAYECHHI PO3MIpYy MaTeplajibHOI MIKOAM, SIKa 3aBJaHa MPABOBJIACHUKY, a
BiJICYTHICTh KOHKPETHHX METOJWK 3 I[bOTO TMUTAaHHS CHPUYUHSIIOTH JIOJATKOBI
nporamuan. OKpeMy yBary ciiji OpUAUIUTA pedOopMyBaHHIO I1HCTUTYTY CYIOBHX
eKCIIEPTIB Ta CKaCyBaHHIO JeP)KaBHOI MOHOIIOJI, sika Hapa3l icHye B 11ii cdepi [37].

Cepen mpeBEeHTHMBHUX 3ac00IB MOXXHA BUAUIMTU CIELIAJIbHI MPOTrpamu, sKi
JI03BOJISIIOTH BUSIBUTH TUIAriaT ¥ CTYJICHTCHKUX Ta HayKOBUX pobotax. lle, Hampukian,
nporpama Anti-Plagiarism [36], sika, 32 JTaHUMU MEpPEXi IHTEPHET, BUKOPUCTOBYETHCS
y noHayg 300 yHiBepcuteTax, cepen sikux 0au3bko 30 ykpaincekux. IIporpama Copy
Leaks mparrroe 3 Benukoro 0a3or0 AaHuX (MOHAJ NICTAECAT TPUIBHOHIB CTOPIHOK),
nigTpuMye pizHi  GopMatu  (ailnniB, po3pi3HIOE OYIb-IKy MOBY TEKCTIB, IO
nepeBipsitorhes. [Iporpama Paper Rater € He nmire omHmM 13 HaWKpalux CEpBICIB
MepPEBIPKHU, a II€ i MPOMOHYE JAOJATKOBI IHCTPYMEHTH, TaKl K MEepeBipKa TPaMaTUKH 1
HallMCaHHS pPEYeHb, aJPKe BOHA OyJia CTBOpEHa JIHIBICTAMHU. YCl I1Ii MPOTrpaMu
MpU3HAYEH] JJI1 BUSIBJICHHS IUIAriaTy, IPOTe MAlOTh JESKI HEIOJIKH, 30KpeMa 1HOI1

mporpaMa BUJILISE€ BCl BUNAAKU 30Iry, HE3BaKaloud Ha T, 10 HE BCl BOHU €
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riariatoM. OJHaK IIBUJIKE BUSBICHHS HEMPAaBOMIPHOTO 3aMO3MYEHHS YY>KOTO
MaTepially € 3HAYHOIO ITepPeBarolo Takux mnporpam [72, ¢.82-83].

[Tin yac po3risiy MUTAHHS 3aXUCTy aBTOPCHKUX IPaB Ha TBOPH, PO3MIIIEHI B
Mepexi [HTepHeT, HEMOXJIHMBO HEAOOIIHUTH pPOJb I|HTEPHET-TIOCEPEAHUKIB —
cy0’€KTIB, YHIMHU TIOCIYyraMH KOPHUCTYIOTHCS KiHI[EBI KOpPHUCTyBaul Mepexi [HTepHET
I11]1 Yac 3a1MCHEHHSA CBOET MISITILHOCTI.

Ha I"TepHET-TIOCEpEeTHUKIB HE TMOKIATAIOThCS OOOB’S3KHM BiJICIIIKOBYBATH,
KOHTPOJIIOBAaTH CBOiX KopucTyBauiB. OpHaK BOHHM MOXYTh IOIEPEKYyBATH
MOPYLIEHHS MPaB aBTOPIB, HE AOIMYCKATH MaTepiayid, sIKI MICTHIH O y coOl SIBHUU
TIariat, mpaTcTBo Tomo [46, c.148-149].

Takox 1iKaBUMHM, Ha Hamly IyMmKy, € 3ampornoHoBadi O.M. IlactyxoBum
HACTYyMHI CIOCOOM BUPILIEHHS ICHYIOUHX Mpo0iieM y cepl 3aXUCTy aBTOPCHKUX IpaB
B Mepexi [HTepHeT:

1. Bukopuctanus uudposoro mianucy. CyTs HUPPOBOTro MAMUCY MOJSATAE B
TOMY, 110 BiH JO3BOJISIE 1€HTU(IKYBATH CIPaBAKHBOTO aBTOPa TOTO YM IHILOTO TBOPY,
TUM CaMUM 3HIMaOuu B KOHTpareHTa Oy/Ib-sIKi CYMHIBH PO T€, 3 KUM BiH Ma€ CIIPaBy.

2. Buxopuctanus nuudpoux mapok. HalimommpeHiiorw € cucreMa Tak 3BaHUX
«ppOBUX BOJSHUX 3HAKIB», BIPOBA/KYBAaHUX Yy TBOpU (TeKCTH, rpadiuHi
300pakeHHs 1 T.I1.) Y MEpexKi.

3. OOMexeHHs AOCTyNy IO MarepiajiiB, IO PO3MILIeH] B Mepexi [HTepHer.
Hampuknan, 6a3u gaHuX KOMEPIIMHUX CAWTIB 1 JESKUX EIEKTPOHHUX O010710TeK Ta
apxiBiB JOCTYIHI TUIbKH 3a MONEPEAHIO TUIATY.

4. Metoau kpunrorpadiuHoro nepeTBOPEeHHs MaTepiaiiB, Taki K udpyBaHHS,
BUKOPUCTAHHS SIKOTO J[03BOJISIE OOMEXHUTH a00 TOBHICTIO BUKIIIOUHTH MOJIHBICTH
KOIIOBaHHS TBOPIB (Hampukiaj, cucrema — SCMS, 110 103BOJIsIE BUTOTOBUTH OJHY
KOITIIO JIOKYMEHTA i YHEMOKJTUBITIOE TTOAAJIBIIE KOMIIOBAHHS I[HOTO IPUMIPHHKA).

5. CtBopeHHs BeO-menmo3uTapiiB, MO T03BOJSIOTH (DIKCYBaTH 00’ €KTH
IHTEJIEKTYaJIbHOI BIIACHOCT1 Y MEpeXi IHTEpHET 1 3aKpIIUIIOBAaTH iX MPaBOBUH CTATYC.

6. OOMexxeHa (PYHKIIOHANBbHICTh. 3a TAaKOTO MiJIXOJYy, BIACHUK aBTOPCHKOTO

IpaBa Ha/la€ KOPUCTyBaueBl MPUMIPHUK TBOPY, KU Ma€ (PyHKIIIOHAIbHI OOMEXEHHS.
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Takwuii maxig € OJHUM 13 TUIAXIB BIPOBAKEHHS B JKUTTS TaKUX O13HEC-MOJENEH SIK
«cripoOyii epen TUM, K KyIUTH» Ta «IIpOoAaBail MOMIMIIeH] Bepcii».

7. «'oguaHuKOoBa OoMOa». AHAJIOTIYHO A0 TpuUHOMY 3 (YHKIIIOHATLHUMHU
OOMEXEHHSIMH, 3a UbOTO TMIAXOAY BIACHUK aBTOPCHKUX TMpPaB pPO3MOBCIOIKYE
(GyHKIIIOHATBHO TIOBHOLIIHHUN O0’€KT 1HTENEKTYaJlbHOI BJIACHOCTI, ajieé BCTaHOBJIIOE
JaTy, MICHs SKOi JOCTYH 10 HbOTO Oy/1e HEMOXKIIMBUM.

8. Kontpaktn. OmauM i3 Halle(EeKTHUBHIMIUX Ta, HA >Kajb, HEIOOIIHECHUX
IPaBOBJIACHUKAMU 3acO0IB 3aro0iraHHs MOPYIICHHIO iXHIX MpaB € KOHTPAKTH. 3a
MPaBUILHOTO OPOPMIICHHS KOHTPAKTH MOKYTh HaJaTH BIACHUKAM aBTOPCHKOTO TIpaBa
LIMPILI TOBHOBAXEHHS II0JI0 KOHTPOJIIO 32 BUKOPUCTAHHSAM IXHIX TBOPIB, HIK TI, 11O
HAJAI0THCA iM BIAMOBIIHO J0 3aKOHOJIaBCTBA.

9. KnipunHroBi meHTpu. 3a TaKOro MiAXOAY BIJIACHHKM aBTOPCHKOIO IpaBa i
CYMDKHHMX TpaB Ha po3MilieHl B [HTEepHETI TBOpH HAAAIOTh KJIIPUHTOBUM IIEHTpaM
MOBHOBAKEHHS 3 JIIIIEH3yBaHHS CBOIX IpaB Ha TBopu. KopucryBau cmiauye 30ip 3a
BUJIauy JIIEH311 TaKOMY KJIIPHUHTOBOMY IIEHTPY, @ TOM B CBOIO 4YEpry pO3MOJALISE
OTpHMaHi KOIIITH CEPeJl BIACHUKIB aBTOPCHKUX mpaB [57, c. 147].

Y  opuanuHiii JgiTepaTypi BHUCIOBIIOETHCS JTyMKa I0J0 €(PEeKTUBHOCTI
CaMO03axHUCTy aBTOPCHKUX TMpaB y pasl iX MOpPYIICHHS BHACIIIOK IUIariaty. AJpke
3BEpPHEHHS 3 TIO030BHOIO 3asBOI0 3a OyAb-SKOTO TMOPYIIEHHS aBTOPCHKUX MpaB HE
BUJIA€ThCS €(DEKTUBHUM 1010 iX 3axucty [70].

Peanizyroun mpaBo Ha CcaMO03axUCT aBTOPCHKUX MpaBy pasi iX MOPYIICHHS
BHACHIJOK T[UIariaTy, aBTOpPH 1 iX MPAaBOHACTYIIHUKUA MOXYTh 3BepTaTUCA MO
HNOPYIIHUKA 3 BHUMOIOI Mpo: 1) NPHUIMHEHHS PO3MOBCIOKCHHS HEMPaBOMIPHO
CTBOPEHOTO TBOPY; BWJIYYEHHS Ta MPUNMHEHHS MOMAIBINOI peamizaimii APyKOBaHOT
HPOYKIIil, CTBOPEHOI 3 MOPYIICHHSIM aBTOPCHKHX IpaB; 2) OmmyOJIiKyBaHHS B 3aC00ax
MacoBoi 1H(opmaIrii BiIOMOCTEH PO MOPYIIEHHS MpaBa IHTEIEKTYaIbHOI BJIACHOCTI,
HETMpaBOMipHE BUKOPUCTAHHS TBOPY O€3 3roj/i Ta 3a3HaueHHS IMEeH1 aBTopa (Tuiariar);
3) BWJIYYCHHS HE3aKOHHO CTBOPCHHMX 00’€KTIB aBTOPCHKOTO MpaBa, 30KpeMa TE3UCIB,

cTaTeid, IucepTaliii TOIlo, 3 TMepeNiky HAayKOBHUX pOOIT aBropa-tuiariatopa; 4)
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BIJIIIKOTyBaHHS IIIKOJM, 3aBIaHOI aBTOPY 3a TOPYIICHHS HWOTO TpaB BHACIIIOK
miariary [73].

BinOymuch 3minu 3akony Ykpainu «[Ipo aBTOpchke mpaBo 1 CyMiXkHI MpaBay,
3afpoBa/KeHa Tpoleaypa 3 OJOKyBaHHS HE3aKOHHOTO KOHTEHTY 3a MpOIETypOIO
«takedown notice».

Bapro 3a3HauuTH, 1m0 3rajaHa HOpMa 3aKOHY 3aCTOCOBYETHCS B OCHOBHOMY
o0 [HTepHeT-pecypciB, sKi 3HaXOAATHCSA Y IPABOBOMY IMOJII YKpaiHHU, OCKUTBKH TS
OLIBIIOCTI MOMYJISIPHUX OHJIAMH-pECYpCiB i OOMIHY Ta IMyOJiKaIllii KOHTEHTY JII0Th
Hopmu DMCA (Digital Millennium Copyright Act), skuii Hagae edeKTUBHI
IHCTPYMEHTH TIPAaBOBJIACHUKAM dYepe3 MOXJIHMBICTh HAIpaBICHHS TaK 3BaHUX
«takedown notice» Ta 3axuIae BiJ BIJAMOBIIAJIBHOCTI BJIACHUKIB IiaTdopMm 3a mii
KOpHUCTyBauiB. Takox OUTLIICTh OHJIAWH-PECYPCIB, OPIEHTOBAHUX HA 3aX1AHUI PUHOK,
6epyTh a0 yBaru HupextuBy 2001/29/€C, sika 3anpoBajiKye MeXaHi3MU OJIOKYBaHHS
91 OOMEXKEHHS JOCTYITY JI0 CIIIPHOTO KOHTEHTY IIIXOM 3BEpHEHHS JI0 MpoBaiiepa uu
BJIaCHUKA (aMIHICTpaTOpa) BeO-CanTy.

Jlist mpukiaxy, oAuH 3 HAWOUIbII MOMyJSIpHUX Bigeo-cepBiciB YouTube mae
aBTOMATU30BaHI MeXaHI3MH 1040 (OPMYBAaHHS Ta HAMpaBIEHHA CKapr Ipo
MOPYIICHHS aBTOPCHKUX TMpaB. TaKoX Il CepBiC MICTUTh HU3KY TEXHIYHUX 3aCO01B
JUTSL BIJICTE)KYBAaHHSI KOHTEHTY, SKUW MOXKE€ MICTUTH OO0 €KTH aBTOPCHKOTO IpaBa
TpeTix ocib [24, 22].

[Ipote cyuacHuil piBeHb 3aXHUCTy aBTOPCHKUX TIpaB y Mepexi [HTepHEeT ganexuit
BiJ imeany: 1) HEY3roKeHICTh 3aKOHOJABCTBA, BIJACYTHICTH CICIIaIbHUX HOPM JUIS
perymoBaHHsl [HTEpHET-BiTHOCHH, HEBIAMOBIJIHICT, HOPM Cy4YaCHHM peaiisiM; 2)
HU3BKUN PIBEHBb MPABOBOI KYJBTYPH TPOMAJISH, YIIEBHEHICTh Y MPAaBOMIPHOCTI CBOET
MOBEIIHKK Ta OOpoThOa 3a BUIBHUH AOCTYI 10 iH(opMarlii y Mepexi IarepHeT; 3)
HeJocTaTHE (hiHAHCYBaHHS 3aXO/iB 111010 OOPOTHOM 3 MPATCTBOM 3 OOKY JeprkaBH; 4)
AHOHIMHICTh KOPUCTYBaYiB Mepexi [HTepHeT, 1110 poOUTH CKIaIHUM a00 HEMOKITUBUM
HOIIYK 0Ci0, BUHYBAaTUX Yy MPABOMOPYIICHHI; 5) HEIOCTaTHIM piBeHb 3HAHb aBTOPIB Ta
MPAaBOBJIACHUKIB y cdepi 3axWCTy aBTOPCBKOro TpaBa;, 6) MIBHIKICTH

PO3MOBCIOKEHHST  HETIIEH31HHOT MPOAYKIl Mepeketo IHTepHeT; 7) CKIAAHICTD



ol
¢ikcarii 10Ka3iB y Mepexi [HTepHET Ta HeJOCTATHICTh TEXHOJIOTTYHOTO 3a0€3MeYCHHS

0ci0, sIKi MEPEIIKOKAI0Th MTPaBOMOpPYyIIeHHM [68, ¢.138].
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BUCHOBKH TA MMPOIO3UILIII

JlocmiauBIIM TMPaBOBY OXOPOHY pPe3yJbTaTiB IHTEJICKTyaIbHOI HISJIBHOCTI B
Mepexi [HTepHeT Ha MiACTaBl BHUKJIAIEHOTO B BUITYCKHIN KBami(ikariiHii poOoTi
Marepiaiy, MoJKHa 3pOOMTH HACTYIHI BUCHOBKH:

1. BwuzHaueHo, W0 MPOTITOM OCTAHHIX JECATWIITH IHTepHEeT cTaB
HAWUMOTYKHIIIUM 3aCO00M  PO3IMOBCIOJUKCHHSI OO €KTIB MpaBa IHTENEKTyaJlbHOI
BJIACHOCTI, M0 3a0e3leuye MOMKJIMBICTh JOCTYIy JIO HHUX Ta BUKOPUCTaHHS
HEOOMEeKeHHM KoJioM o0ci0. OaHak, po3MilieHHs IUX 00’€KTiB B IHTEpHET 4acTo
B110yBa€eThCsl O€3 3ro/iM 1 BiJloMa MPaBOBOJIOAUIBIIB, 110 3aBAA€E MIKOJU iX IHTEpecaMm.
Kim TOro, B cydyacHHX yMoOBax 4epe3 CTBOPEHY MOXJIMBICTH JIETKOTO 1 HIBUIKOTO
KOIIIOBaHHSA, BIJTBOPEHHS Ta TPAHCKOPJAOHHOIO PO3MOBCIOXKEHHS 00’ €KTIB
IHTEJIEKTyaJIbHOI BJIACHOCTI 0€3 MOTIPIIEHHS iX SKOCTI, €(EeKTUBHICTh TPATUIIAHOT
OXOPOHHU PE3YJIbTATIB 1HTEICKTYalIbHOI, TBOPUYOI AISUIBHOCTI MPAaBOBHUMH METOJIaMU
3HaYHO 3HU3UJIACH.

2. Tloromkyr4ucey 3 MO3UIIER, IO 00’ €KTH IIpaBa 1HTEIEKTYaIbHOI BIIACHOCTI
MOYTb BUKOPUCTOBYBAaTUCh Y MEPEXK1 IHTEpHET SIK: KOHTEHT BeO-caiTiB (1HPpopMallis,
sKa MICTUThCS Ha BeO-caiiTax); po3Mi3HaBaJibHa YacTHMHA JIOMEHHUX 1IMEH; METaTeru
(HTML-teru, npu3HaveHHs IS HAJaHHS CTPYKTYPOBaHHMX JaHHUX MPO BeO-CTOPIHKH),
3alpOMOHOBAHO JIOMOBHUTHA BKa3aHWM TEPeNiK, BHUOKPEMHBINH BeO-CalT sIK
CaMOCTIMHUM 00’ €KT IHTENEKTYaIbHOI BIIACHOCTI, SIKWI MiJISATaE OXOPOH1 B [HTepHET!I.

BcTanoBneHo, 10 OJIHIEI0 3 BaXJIUBUX O3HAK OO €KTIB 1HTEIEKTYaJbHOI
BJIACHOCTI, SIKOIO BOHU HAJUISIOTHCS TPHU PO3MIIIEHHI B Mepexi [HTepHeri, 1 ska
00OyMOBIIIOE OCOOJMBOCTI OXOPOHHM PE3YJbTATIB IHTEJIEKTYalbHOI MiSJILHOCTI B
[HTepHET-CcepeiOBHUILII € TX MPEACTABICHHS Yy LUPPOBIi Gopmi.

3. BuznaueHo, 1m0 crnocodu 3aXHUCTy pe3yJIbTaTiB 1HTEIEKTYalbHOI IISIIBHOCTI,
mpaBa Ha sIKI OyJau TOpPYIIEHI B Mepexi [HTepHeT, MO)KHA TOJIUIUTH Ha 3aralibHi:
MPUITMHIOBAJIbHI, BiHOBJIIOBAJBHI, Ta CHEIllajbHI: KOMIICHCAIIHHI (ITOJBOEHA a00
MOTPOEHA Y pa3l yMHCHOMY MOpYILIEHH:). 3aJIeKHO BiJ BHJY BiJIMOBIAAJIBHOCTI 3a

MOPYIIEHHS: aJMIHICTPAaTUBHO-TIPAaBOB1, ILMBIILHO-TIPABOBl, KPUMIHAJIBbHO-TIPABOBI.
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OCHOBHOIO METOIO 3aCTOCYBAHHS 3aXOJIB 3aXUCTy — MOMEPEIKEHHS B MallOyTHHOMY
MOPYIIEHB 1 CTBOPEHHS MOYJIMBOCT] BIUTMBATH HA OPYILIEHHS B Mepexki [HTepHeT.

4. BcTaHOBIIEHO, 1110 3 3aKpirieHoro 3akoHoM Ykpainu «IIpo aBropchke mpaso i
CYMDKHI TIpaBa» IepelliKy MOpPYIIeHb aBTOPCHKOTO MpaBa, SKi JAIOTh MIJCTaBH IS
3aXKMCTy TaKHX IPaB, B Mepexki [HTEpHET MOKYTh CKOIOBATUCH HACTYIHI: 1) BUMHECHHS
OyIb-SIKUX Ji¥, Kl MOPYIIYIOTh OCOOMCTI HEMailHOBI Ta MailHOBI IpaBa CyO’ €KTIB
aBTOpPChKOTO Tmpama, 2) IHrepHer-mipatcTBo; 3) Tuiariat; 4) BUYMHEHHS [id, IIO
CTBOPIOIOTh 3arpo3y MOPYIICHHS aBTOPCHKOro IpaBa; 5) migpoOJieHHs, 3MiHA YU
BWJTy4€HHs 1H(pOpMaIlii, 30KpeMa B €JIeKTPOHHIA (opMi, PO YNPaBIiHHA MpaBaMH 0e3
JI03BOJTy Cy0’€KTIB aBTOPCHKOTO IpaBa Yd OCOOM, sKa 3MIMCHIOE TaKe yIpaBiiHHSA; 6)
PO3MOBCIOIKEHHS, MyOJliYHE CIOBIIMIEHHS O0’€KTIB aBTOPCHKOTO MpaBa, 3 SKUX 0e3
N03BOJIy CyO’€KTIB aBTOPCHKOrO MpaBa BWIy4YeHa 4YM 3MiHEHa 1H(dopmalis npo
yIpaBIIiHHS MpaBaMH, 30KpeMa B €JIEKTPOHHIM (popmi.

5. HomeaeHo, mo mijg 4Yac 3aXHCTy aBTOPCHKUX TpaB B Mepexi [HTepHer
BaroMoI0 € poJb IHTEPHET-TIOCEPEAHUKIB, SIKI MOXYTh 3aCTOCOBYBATH MEXaHI3M
NoTepeKEHHS TOPYIICHHS TpaB aBTOPIB B IHTEpHETI.

3axyUcT aBTOPCHKHUX IMpPaB B MEpEXl IHTEPHET Ma€ CBOi HENOMIKM Takl sK: 1)
AHOHIMHICTh KOPHUCTYBauiB MEpexXi, 10 YCKIAJAHIOE a00 X HaBITh YHEMOKIIMBIIIOE
3HAUTH BUHHHUX OCI0 y TaKOMYy MpPaBOMOPYIIEHHI; 2) CKIAIHICTh (IKCYBaTH OKa3iB
MopylieHb y Mepexi [HTepHeT Ta HeHane)XHe TeXHIuHe 3a0e3ledeHHs oci0, IIo
MEPENIKO/KAIOTh OPYIICHHSIM; 3) HEAOCTaTHS MPoiH(OPMOBaHICTh aBTOPIB y cdepi
3aXUCTy aBTOPCHKUX TIpaB; 4) IIBUAKE PO3MOBCIOKEHHS HEMPaBOMIPHOI Ta HeE
JUEH31MHOT MpoAyKIIii B Mepexi [HTepHeT.

BpaxoByroun 0coOIMBOCTI TOPYIICHh aBTOPCHKUX IpaB B Mepexi [HTepHeT,
nopsiji 13 3arajlbHUMU CIIOCOOaMU 3aXUCTy LMBIUIBHUX TpaB, YAHHE 3aKOHOJABCTBO
3aKpITUTIOE TIEBHI crieu(idHI CocoOu, 3aCTOCOBHI TUIBKU B c(pepi 1HTEICKTyaIbHOT
BJIacHOCTI. Takumu crenupiYHUMH 3axX0JaMH € BHIUIaTa KOMIICHCAIli 3aMiCTh
BIJIIIKOTYBaHHSI 30MTKIB a00 CTATHEHHS J0XOJYy; 3a00poHa OMyOJIIKyBaHHS TBOPIB,

NPUIMMHEHHS 1X PO3MOBCIOJDKEHHS, BUIy4YeHHS (KOH(ICKalis) KOHTpaaKkTHUX
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MPUMIPHUKIB TBOPIB Ta 00JaJHaHHS 1 MaTepiaiiB, MIPU3HAUYCHUX JJIS IX BUTOTOBJICHHS
1 BIITBOPEHHS.

6. 3 MeTOI0 yIOCKOHAJIEHHS MPaBOBOI OXOPOHHU PE3YJIbTATIB 1HTEIEKTYaIbHOI
TISUTBHOCTI B Mepeski [HTepHEeT MpOnmoHy€eMO BHECTH HACTYTIHI 3MiHM Ta /I0MIOBHEHHS
710 IeSKMX 3aKOHOJIaBUMX aKTiB YKpaiHH, a caMe:

- 3akpinuTu y cT. 1 3akony Ykpainu «IIpo aBTOpchKe mpaBo 1 CyMIkKHI MpaBay
MOHSTTS 1HTEPAKTUBHOTO HAJAHHS MOCTYMy MyOuili, mif SKUM PO3YMITH JOBEICHHS
00’€KTIB aBTOPCHKOTO MpaBa 1 (a00) CyMDKHHUX IpaB JI0 3arajJbHOTO BijioMa MyOJIiKU B
Mepexi [HTepHeTr Ta (a00) Oyab-IKUX THIIUX THTEPAKTUBHUX MEpEkKax TaKUM YUHOM,
10 JOCTYM J0 00’€KTIB aBTOPCHKOTO MpaBa i (a00) CyMI’)KHUX MpaB CTAE€ MOKIMBUM 3
OyJIb-SIKOT'O MICIISl 1 Y OYIb-SIKUH Yac;

- 3aKpINUTH BU3HAYCHHS MOPYIICHHS aBTOPCHKHUX IMpaB B Mepexi [HTepHET Ta
KpUTepli Takux nopyuieHs y cT.l 3akony Ykpainu «IIpo aBTOpchbKe ImpaBo 1 CyMIXKHI
paBay;

- IPUMHATH CHIEHIAJIbHUNA 3aKOH y c(pepl peryatoBaHHs COLIAIIbHUX MEPEX, L0
J03BOJIUTh MEpPEAYyCIM 3aXUCTUTHU IpaBa KOPUCTYBAUIB HIOJO0 PO3MOPSIKEHHS HUMHU

CBOE€I0 1HTEJIEKTYaJIbHOIO BIACHICTIO.
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