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BCTYII

AKTyaJbHICTh TeMHu AocigkeHHs. [Iporsrom 6aratbox pokKiB HEOOXITHICTDH
0OMEXXEeHHS JIOCTYITy JI0 TEeBHUX BHAIB 1HGOpPMAIll TPU3BEIO K CTBOPEHHIO MPaBOBUX
KOHCTPYKIIH JJI1 OXOPOHH 1HTEPECIB CYCHIbCTBA, JEP>KaBU, IPUBATHUX OCIO.

CycnibeTBo XXI| cTOMTTS BCe Olbllie pO3BUBAETHCA SK 1HMOpMaIIiiiHe, IS
SIKOTO XapaKkTepHe 30UIbleHHs 00csriB iHdOopMallii, mepeaayda Ta MOIIUPEHHS 11, MpoTe
icHye 1H(dOpMallisi, PO3TOJOIICHHS YM OINPUIIOJHEHHS SKOI MOKE 3aBIaTH IIKOIU
OKpeMHUM Cy0’€KTaM 1bOT'O CYCILIBCTBA.

@®yHnameHT 1H(poOpMaliiiHOI 0Oe3neku B YKpaiHI CTAaHOBUTh PO3MEKYBaHHS
1H(dopMaIrii Ha JBa BUU: 3arajlbHOIOCTYIHOI Ta 1H(OpMAIIl 3 00MEXEHUM JIOCTYTIOM.

B Vkpaini ctae npobiieMa CTBOPEHHS aJ€KBaTHOI HUHIIIHIM peaiisiM CUCTEMH
3aKOHOJABCTBA, 110 PETYJII0E OXOPOHY 1H(OopMaIlii 3 00MEKEHUM JIOCTYIIOM, AK€ BOHA
Mae oco0iMBe, OOMEXEHE KOJIO KOPUCTYBaudiB, HE TMpPU3HAYEHA JUIS MIUPOKOTO
PO3IMOBCIOJKEHHST 1 'y 3B’S3Ky 3 IUM TMUIsira€  TpaBOBi  OXOpPOHI  BiA
HECaHKIIIOHOBAHOT'O JJOCTYITY.

Pa3zom i3 TuM, BpaxoByrOuUd IHTETpaIliiiHI TParHeHHs] YKpaiHU CIIBIPAIIOBATH 3
€porneiickkum Coro3oM, nmotrpeda B TapMOHi3allii HalllOHAJBHOTO 3aKOHOJIaBCTBA Y
chepl 3axUCTy NEPCOHAIBHUX JAaHUX BIAMOBIIHO 10 CTaHAAPTIB E€BPOIMEHCHKOTO
Coro3y, BHMBYEHHS MDKHApPOJHOIO JIOCBIIY OXOpOHW 1H(opMalli 3 00MeKEeHUM
JIOCTYTIOM aKTYJILHO JUJIA Y KpaiHHU.

Buime HamucaHe 3yMOBIIOE aKTyajdbHICTh MpPOOJEMATHKH, HEOOXITHICTh
JIOAATKOBOTO JIOCTI/DKEHHS BKa3aHUX IMUTaHb 3 OXOPOHU i1H(dopMallii 3 0OMeKeHUM
JIOCTYTIOM, a BIATaKk BUOIp TEMHM BHITYCKHOI KBamidikamiitHoi poOoTH, i1i 00’€KT,
peaIMeT, MeTy 1 3ajadi.

[TeBHI acmeKTH MHUBLIHHO-TIPABOBOTO PETYJIIOBAHHS, a TAKOX ITHTAHHS OXOPOHH
iH(dopmarii 3 0oOMeKXEeHUM JOCTYNOM BHCBITJICHI B TpalsiX TaKUX MPaBO3HABIIIB, SK
B.M. bem [54], B.B. T'omoBuenko [58], O.B. I'ponp [61], C.C. €cimoB [63],
O.B. Koxanogceka [66], JI.B. Kom [67], O.O. Kyminiu [68], I.I. CanixoB [78]. Takox

OKpeMI acCHeKTH, 30KpeMa aJMIHICTPaTUBHO-TIPABOB1, AOCIIIKYBAJIM y CBOIX MpaIsix
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BITYM3HSAHI BuYeHHMX-topucth, Taki sik: H.B. Hereca [72], T.I. OOyxoBcbka [73],
H.O. ITonoga [76], A.B. Tynik [82], O.O. Illapabypuna [85] Ta ixmi.

[Ipore aHami3 HAyKOBUX MOCHIIKEHb 3 Ili€l MpoOJIEeMATHKH [a€ 3MOTY AIMTH
BHUCHOBKY, II0 XO4Ya B IOPUAMYHIMN Hayli 1 copMoBaHe 3arajbHE YSBJICHHS IIPO
iHpopMaIlito 3 0OMEKEHUM JAOCTYIIOM, pa3oM 3 TUM, HEJJOCTaTHBO yYBaru NpUIUISIETbCA
3axoJiaM IoAO0 3a0e3NeueHHsT 30€peKCHHS PI3HUX BUIIB 1HGOpMaIli 3 0OMEXKEeHUM
noctynoM. Hemae eamHOi TOYKM 30py 1 HIOJ0 BIOCKOHAJEHHS IPAaBOBOI OXOPOHHU
OKpeMHX BHJIIB 1H(pOpMaIlii 3 00MEKEHUM JOCTYIIOM.

Meta npocaigeHHs. ABTOp BUITYCKHOT KBasTipiKaliitHOI poOOTH CTaBUB 32 METY
Ha OCHOBI KOMIUIEKCHOT'O aHajli3y BITYM3HSHOIO Ta 3apyODKHOIO 3aKOHOJABCTBA Y
chepi oxopoHH iHGpopmallii 3 OOMEKEHHUM JIOCTYIIOM TIPUMTH JO BHCHOBKIB
TEOPETUYHOTO XapaKTepy Ta CTBOPUTH TE€BHI MPOIMO3UIIT MO0 HOPMATUBHOIO
pPEryJIOBaHHS  OKpEeMHX BHUIIB 1HQOpMamii 3 OOMEKEHUM  JIOCTYIOM Ta
BJIOCKOHAJICHHSIM TIPOILIECY UBLILHO-TIPABOBOI OXOPOHH 11i€i 1H(OopMaIrii.

JUist AOCATHEHHS TIOCTaBJIEHOI MeTH Oyilo cpOpMylIbOBaHO TaKl OCHOBHI
3aBJIaHHA.

— JIOCHIIUTHU MOHATTSA 1H(POpMAIIli 3 00MEKEHUM JOCTYIIOM,;

— BHSIBUTHU O3HAKM 1HPOpMAIlii 3 00OMEKEHUM TOCTYIIOM;

— TMpoaHami3yBaTu cHenudiKy MUBIILHO-TIPABOBOI OXOPOHM OKPEMHUX BHUJIIB
1H(popMalii 3 00MEXEHUM JI0CTYTIOM;

— JIOCHIIUTA OCOOJMBOCTI OXOPOHM KOMEPIIMHOT TaeEMHMIN SK BUIY
KOH(1IeHIiHOT 1H(opMaIIii;

— PpO3pOOUTH MPOMO3UIIT MO0 IUBLILHO-TIPABOBOr0 3aXMUCTy iH(opMarii 3
O0OMEXKEHUM JTOCTYTIOM;

— BHWBYMTH JOCBIJ IHIIUX JEpKaB, 30KpemMa jaepkaB €Bpomneiicbkoro Coro3y
(Iramii, ®panmii, [lopryrami, Himeuunnu, ABctpii, JlaTsii, @iHnsaumaii) Ta

CHIA, urono oxopoHnu iHpopmarlii 3 00MEKEHUM JTOCTYIIOM.

O0’eKTOM [10CJiIKEeHHSA € CYCHUIbHI BIJHOCHHH, SIKI BHHHMKAIOTh B IPOILECI
OJICp)KaHHs, BUKOPHCTaHHs, TOIIUPEHHs, 30epiraHHs Ta 3axucTy 1HQopmarii 3

O0OMEKEHHM JTOCTYIIOM.



IIpeamerom npociaigxkeHHsi B poOOTI € oxopoHa iH(opmarllii 3 0OMeXKEHUM
JOCTYTIOM.

Metogamu  JOCHiI:KeHHSl ~ CTalu  JIOTIYHHUM,  (GOpManbHO-IOPUANYHUM,
1HTepnpeTallii, JaleKTUYHUA, CUCTEeMHO-(DYHKITIOHATbHUM, TTOPIBHSJIBHO-TIPABOBUH Ta
1HIITI METOTH.

IIpu BukoHaHHI KBamidikaiiitHoi poOOTH OyB BHUKOPHUCTAHHMI JIOTITYHHM METOJ,
3aCTOCYBaHHS SIKOTO JO3BOJWJIO OTPUMATH HOBE IOPHIMYHE 3HAHHS MPO MPHUPOAY Ta
CTPYKTYpy 1Hpopmamii 3 oOMexeHuM noctynoM (maparpad 1.1.); dopmanbHO-
IOPUIMYHUM, SIKUM BKIIOYae B ceOe MpUIlOMHM OMHMCY 1 aHali3y MPaBOBUX HOPM,
IIPaBOBIJHOCHH Ta IHIIUX IOPUAMYHHUX KATEropiil Ta BUKOPUCTOBYETHCA, 30KpEMa IMpHU
aHaJi3i HOPMATHUBHO-TIpaBoBOi 0a3u  Ykpainum (maparpadp 1.1.; 1.2,; 1.3);
iHTepnperamii  (TiaymaudeHnHs) (maparpad 1.2.); mianexktuuHui (maparpad 1.3.);
CUCTEMHO-(QYHKIIOHANBbHUI (maparpad 2.1.); MOpIBHAJIBHO-TIPABOBUI METOJ, AKUU
3aCTOCOBYBABCS MPHU MOPIBHSHI BITUM3HIHOTO Ta 3apyO01KHOTO 3aKOHOJABCTBA y cdepi
oXOopoHHM iH(popMaliii 3 00MexkeHUM JocTynoMm (maparpad 2.2.).

HaykoBa HOBHM3HA NOJIATa€ y KOMIUIEKCHOMY JOCIIKEHHI THCTUTYTY OXOPOHHU
1H(DopMmarrii 3 00MeKEHUM JTOCTYTIOM.

IleBHi TEOPETUYHl Ta TMPAKTHUYHI pe3yJbTaTH JOCIIKEHHS 3HalIuIM
BiJIoOpakeHHs B HayKoBii ctaTTi «[IpaBoBe perymroBanHs iHpoOpMaIlii 3 0OMEKECHUM
IOoCTynmoM B VYKkpaini Ta kpaiHax €pomneiickkoro Coro3y», 0 OmyOJiKoBaHA Y
301pHUKY HayKoBuUX cTareil «l{uBuUTbHE Ta KOMEpIIiiiHe MPaBO : BUKIUKH CbOTOJICHHS».
K.: KuiB. Ha1. Topr.-exoH. yH-T, 2020. C. 200-208.

IIpakTuyHe 3HAYEHHS IIHOTO JOCIIIKEHHS BU3HAYAETHCS MPOTO3ULIISIMH 010
BHECEHHS 3MIH B YMHHE 3aKOHOJABCTBO YKpaiHH 3 METOI0 BIOCKOHAJEHHs MPaBOBOI
OXOpoHU 1HOpMAaIIil 3 0OMEKEHUM JTOCTYIIOM, 3aKPIIUICHHS B 3aKOHOJABCTBI HOBOTO
HNOHATTS «iH(pOpMallist 3 OOMEKEHUM JOCTYIIOMY, MPUUHATTS OKPEMOTo 3aKOHY, II0/10
3aXMCTy IEPCOHATBLHUX JAaHUX HETMOBHOMITHIX 0ci0. 310paHuii MaTepian 1 y3araJbHCHHS
MOXYTh OYTH BHUKOPHCTAH1 JJISI MiATOTOBKH y3arajbHIOIOUUX Ipallb, MPU IMiATOTOBII

HCKHiﬁHHX 3aHATH Ta CHGHKpriB Y BUIIIKMX HABYAJIbHUX 3aKJIaJdaX.



Ctpykrypa BuNycKHOI KBajdidikauniiinoi podoTH BimoOpaxkae JIOTIKY 1
MOCJTIIOBHICTh HAyKOBOTO JIOCTIDKCHHSI Ta 3yMOBJICHA HOTO MPEIMETOM 1 METOIO.
PoboTa ckmagaeThest 3 aHOTAIlli, 3MICTY, BCTYIY, ABOX PO3/LIiB, BUCHOBKIB, TPOMO3UIIiI
Ta CIHCKY BHUKOPUCTAHUX JUKEpes. 3aralibHUil 3MIiCT poOOTH BHKIAJEHUNW Ha 63
cTopiHmi, 3 HuX 49 CTOpiHOK OCHOBHOTO TeKCTy. CHNHCOK BHKOPHCTAHHMX JDHKEpes

ckianae 100 HaiimeHyBaHb.



PO3JILI 1

TEOPETUKO-TIPABOBI ACIIEKTHA OXOPOHHU IH®OPMAIIII 3
OBMEKEHUM AOCTYIIOM

1.1. llonsiTTsl Ta 03HAKM iHGoOpMalii 3 00MeKeHUM 10CTYIIOM

[Tepi HI>X TOBOPUTH TIPO 1HGOPMAITIIO 3 0OMEKEHUM JOCTYIIOM, SIK OJUH 13 BU/IIB
iH(popMarllli, O MOXE OJEpPKYBaTUCh, BUKOPUCTOBYBAaTUChH, IMOIIMPIOBATHUCH,
30epiraTuch Ta 3aXHINATUCh 3 METOIO peajizallii mpaB, cBOOOJ 1 3aKOHHUX IHTEPECIB
TpOMAa/IsiH, 32 JOLIbHE BOAYAETHCS JOCIIIUTH TAaKOXK 1 caMe MOHATTS 1H(pOpMallii.

[uBUIbHUI KOJEKC YKpaiHW 3akpinuB AeQiHINI0 «lHQOpMalis», SK AaHl, SKi
MOXXYTh OyTH 30€pekeHi Ha MaTepialbHUX HOCIsIX a00 Bi0Opa)keH1 B €JIEKTPOHHOMY
Burisanai (crarrs 200) [45]. AHajoridyHe BHU3HAYCHHS MOXHA 3HAWTH y cT. 1 3akoHy
Yxpaiau «IIpo inpopmartiro» [29].

B cyyacHomy cBiTi iHpOpMaIlisi MOKe BUCTYIIATH, HATPUKJIIA, K 3aci0 peami3arii
KOHCTUTYIIHHUX TpaB 1 cBOOOA, SIK TOBap y Ipoliecax il CTBOPEHHs, K 00'€KT mpasa
BJIACHOCTI TOIIIO.

Hapenene Bu3HaueHHS MOHATTS «iHGOpMAIIsS» Ja€ MIACTABU ISl BUIIJICHHS
TakuX o3Hak: 1) iHopmarlis — 11e BiIOMOCTI MPO MOAIl Ta SBUIIA, 110 BiAOYBAIOTHCS Y
nepkaBi a00 y HaBKOJIMITHBOMY MPUPOJHOMY CEepeIoBUIN; 1HGOpMAIlis — 1€ JaHi, sKi
MOXYTb 30epiratucs B OyAb-skiil popmi i Burisial; iHGopmanis € 00'eKTOM UBUIBHUX
paB 1 HAJIGKUTH JI0 KaTeropii HemarepiaabHuX OJar; iH(opmarlis — e BIJOMOCTI, K1 €
JIOKYMEHTOBaHUMHU a00 MyOJIIYHO OTOJIOIICHUMHU.

[ndopmaitisi ik 00'€KT LMBUIBHUX NPaB MOXKE «BUIBHO BiAuyXyBaThcs abo
NEPEeXOJUTH BiJl OAHIET 0coOM [0 I1HIIOI B TMOPSAAKY MPaBOHACTYIHUIITBA YU
CHaJKyBaHHs a00 1HIIUM YMHOM, SIKIIIO BOHM HE BUJIYYEHI 3 IIUBUILHOTO 000poTy abo
He oOMexeHi B obopoti (crartst 178 LluBimsHoro xoxekcy Ykpainm) [45]. Ilpore Ha
MPAKTHII BaXXKO BCTAHOBHUTH, YW BHIIy4€HO 1H(OpPMAILIiIO 3 [IUBUIBHOTO 000POTY, a OT 3
iH(opMalriero, 0OMeKEeHO B 000POTI, JIETIE, TAKOKO MOXKE BBAKHUTHCS 1HGOpMAIlIS 3

OOMEKEHHUM JTOCTYIIOM.



3akoH Ykpainu «IIpo iHpopmariiro» 3a mOpsiAKOM JAOCTYITY MOJUIAE iH()OopMaIlito
Ha BIIKPUTY Ta iH(opMaIlito 3 00MeKeHIM JocTyroM [29].

B 3akoHonmaBcTBI YKpaiHu HEMA€ 4iTKOro (POPMYITIOBAHHS MOHATTS «1H(OpMALIis
3 OOMEXEHUM JOCTYNOM», IPOTE€ BU3HAYECHHS LILOTO MOHSITTS MU MOKEMO 3HAWTH B
OKpEMHUX MDKHApOJHHX JBOCTOPOHHIX Yrojgax MK YKpaiHO Ta €BpONEHCHKUM
CoroszoM, a came: B Yroai mixk Kab6inerom MinicTpiB Ykpainu ta Ypsgom CroBaibKoi
PecryOuiku ipo B3aeMHY OXOpoHY iH(popMarllii 3 oOmexeHuM goctynom [42], Yromi
MDK YKpaiHO Ta Yropcbkoro Pecmy0Oummikoro mpo B3aeMHY OXOpOHY 1H(popmamii 3
oOMexxenuM npoctynom [43], Yromai mik KabGinerom MiHicTpiB Ykpainu Ta Ypsiaom
JIutoBcrkoi PecnyOumiku mpo B3aeMHY OXOpOHY iH(pOpMalii 3 0OMEXEHUM JTOCTYIIOM
[40], Yromi mix KaGinetom MinictpiB Ykpainu ta Ypsaom PymyHii mpo B3aeMHy
OXOpOHY 1H(opMaIrii 3 oOMexxeHuM goctyroM [41] Torro.

VY nHaykoBiii cdepl iICHYIOTh JAOKTPUHAILHI BU3HAYEHHS JIOCIIHKYBAaHOTO HaMU
NOHATTS 1H(MOpMAIli 3 0OMEXEHUM JOCTYNOM, MPOTe, sK 3a3HayaroTh B. JlimkaH 1
JI. Kaninyc, BOHM MPAaKTHUYHO BIJCYTHI HaBITh y CIELIal130BaHUX MpalsiX, IPEIMETOM
AKX € 0e3mocepenHbo iHdopmaris 3 oomexxennm goctynom [70, c. 46].

Jlocmpkyroun 1HGOpMaIliio 3 0OMEXEHHUM JOCTYIIOM SK MPEAMET IMBLIHHO-
npaBoBoro perymtoBanHs, O.0. KymiHiu posrisijgae Taky i1HPopmarllio sK BiJOMOCTI,
JIaH1 1 3HAHHSA, 1[0 MAIOTh OCOOJIUBY IIHHICTH IS 0C10, Y BOJIOMIHHI SKUX 3HAXOATHCA,
Ta MIOJI0 SKUX Y)KHBAIOTHCS 3aXOAM, CHPSIMOBaHI Ha OOMEXKEHHS BIIBHOTO JOCTYITY
TPETIX OCI0, MOMIUPEHHS SKUX MOXE 3alOISATH 1ICTOTHY IIKOJY 3alllKaBICHUM 0coOam
(BMacHWKaM 49 T0OPOCOBICHUM KOpUCTyBadam) [68, c. 8].

3 HaykoBoi no3uuii BueHoro-muBLIicTa [.I. CanixoBa iHpopMalist 3 0OMexXEHUM
JIOCTYTIOM SIK 00’€KT NMUBUIBHMX TpaB — 1€ 3/aTHI OyTH MPEeAMETOM MaWHOBUX YU
0COOMCTUX HEMATHOBMX BIJHOCHH, BIJJOMI JIUIIE MEBHOMY KOJIy 0Ci0 1 HaJlJIeH] B CHILY
IILOI0 OCOOJIMBOIO IIIHHICTIO BIJOMOCTI, JaHI Ta 3HAHHS, IO BIJHOIIEHHIO O SKHX
BOJIOAUIBLIEM 3A1MCHIOIOTBCS 3aXO/AM, CIIPSMOBaHI Ha OOMEKEHHS BUIBHOTO JOCTYILY

TPETIX 0Ci0, MOMIMPEHHS SKUX MOXE 3aBJaTH 1CTOTHOI IIKOJW 3alliKaBJICHUM Oco0aM

[78].



0.0. lllapabypuna nae Bu3HaueHHs iHopmMallii 3 0OMEKEHUM ITOCTYIIOM, SIK
BIIOMOCTI Ta/ab0 naHi, SIKIi MOXYTh OyTH 30epekeHi Ha MaTepiaJbHUX HOCISX abo
BiJ0OOpa)keHI B €NEKTPOHHOMY BHIJISIML, JOCTYN N0 SIKUX OOMEXEHMH BIAMOBIAHO 0
3aKOHOJIAaBCTBA YKpaiHW, Ta 3AIUCHIOEThCA CHEIialbHUMU  YIOBHOBAXCHUMU
Cy0’eKTaMH  aqMIHICTPAaTUBHO-TIPABOBUX  BIHOCHH  BHUKIIOYHO  JUISL  3aXHUCTY
BU3HAYEHOIO0 3aKOHOM IHTEpPeCy, B MEKaxX BCTAaHOBJICHOI METH, Ui 3amo0iraHHs
3aBJIaHHSl TaKOMY I1HTEpecy ICTOTHOI IIKOJHM, CIPUYMHEHOI PO3KPUTTSIM BIIOMOCTEH
[87].

B.IO. backakoBa TpakTye TepMiH iHboOpMaIlis 3 oOMeXeHUM, AK 1H(opMalliio,
BIJIOMOCT1 Ta/a00 J1aHi AKOi MOXYTb OyTH 30epexeHi Ha MarepiajJbHUX HOCIAX abo
BiJIOOpa)K€H1 B E€JICKTPOHHOMY BHUIJISIZI, JOCTYI JO SIKMX OOMEXKEHO BIJIMOBITHO [0
3aKOHOJIaBCTBA YKpaiHW ii BIACHUKOM Y JIOOPOCOBICHUM KOpHCTyBaueM (CyO’€eKTOM
BJIAJTHUX MTOBHOBaXXEHb, (DI3UUHOI0 200 IOPUANYHOI 0CO0010) Y 3B’S3KY 3 ii 0COOIUBOIO
IIHHICTIO JUIs HUX Ha 3aKOHHUX MiacTaBax [53].

Mu mnoromxyemocs 3 aymkor, mo O.0O. Ilapabypuna ta B.FO. backakos
BU3HAYAIOTh JAeQIHILII0 «iHpopMalis 3 OOMEXKEHHUM JOCTYIIOM» 3 TOYKH 30py
aJMIHICTPATUBHO-TIPABOBOTO  PEXUMYy, TOMY 110 B HaBEACHUX HAYKOBIISIMU
BU3HAUCHHSIX yBara 30CEPEIKY€EThCSI Ha TIEBHUX MaTepiaJIbHUX HOCISAX, Ha BIAMIHY BiJl
0.0. Kymniniy, sika 1ae BU3Ha4eHHs Ae(iHIIil HaM 3 TOYKH ITUBLILHO-TIPABOBOTO 1 yBara
30CEPEIKYEThCS BXKE HA CaMOMYy BHM3HAYEHHI CYTHOCTI TOHSATTS «iH(popmamii 3
O0OMEXXEHUM JTOCTYTIOM).

AHanizyroud BU3HAYCHHS TOHATTS i1HGoOpMaIii 3 OOMEXEHHM JTOCTYIIOM, SKi
PO3IIISIAl0Th Pi3HI HAYKOBIII B 00JIACTI IOPUCTIPYICHIIIT, HE 3AIUIIUMO O€3 yBaru 1yMKY
J1.B. Ko po Te, 1o ingopMaiiist 3 00MeKEHUM JOCTYIIOM — II€ B1IOMOCTI Ta/abo naHi,
K1 30epekeH] Ha MaTepialIbHUX HOCISX YU BIIOOPaKEHI B €IIEKTPOHHOMY BHTJISII, SIKI €
B 3aKOHHOMY BOJIOJIIHHI IOpUJIWYHOI ocoOu, (i3zuuHOi ocoOu, cyO’€KTa BIATHUX
MOBHOBAXEHB, JTOCTYT JIO AKX 0OMEKEHO TaKUM BOJIOJIBIIEM BIJMIOBITHO /10 3aKOHY B
1HTepecax HallloHaJIbHOT O€3MeKH, TEePUTOPIaIbHOI IIIJIICHOCTI abo0 TPOMAaJICHKOIO
MOPSIJIKY 3 METOI 3amo0iraHHsl 3aBOPYUIECHHSM YM 3JI0YMHAM, JJII OXOPOHU 30POB’S

HACEJICHHs, JUIA 3aXHMCTy pemyTaiii abo mpaB KOHKpPETHOi (i3uyHOi 0coOH, IHIIMX
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JIOJIeH, IOPUAUYHHUX OC10, M1 3armo0iraHHs pO3roJIoNieHHI0 1HdopMallii, oaep:kaHol
KOH(I1ICHINIIHO, IS MIATPUMAaHHS aBTOPUTETY 1 HEYNepeIKeHOCT] MPaBOCYAlA, Ta AKi
MICTSITBCS B JOKYMEHTaX CyO’€KTiB BIAQJHHX MOBHOBA)XEHb, OJJHOYACHO CTAHOBJISYU
BHYTpPIBiIOMYY CIYy>KO00BY KOPECIOHJIEHIIIO, IIOB’s3aHy 3 PO3POOKOI0 HAIpsMY
TUSTBHOCTI TakuX CyO’€KTiB a00 3iCHEHHSM HHUMH KOHTPOJIBHHMX, HAaTrJISIOBHX
(GYHKIIIH, TPOIIECOM MPUNHATTS PIllIeHb, a TAKOXK Ti, 10 310paHi B IIPOIECi ONepaTUBHO-
PO3IIYKOBOi, KOHTPPO3BIAYBAIBHOI MIAIBHOCTI, Y cdepl 00OpOHM KpaiHu, IIKOAA Bij
pPO3TOJIOIIEHH SKMX MOXK€ OyTH CHpUYMHEHa 0co0l, CYCHUIbCTBY 1 JE€pKaBl, Ta
nepeBaxaTUMe CyCIUIBHHM 1HTepec B ix oTpuManHi [67, c. 110].

He3Baxatoun Ha Te, 11O BHU3HAYEHHS MOHATTA «lH(OpMalis 3 OOMEKEHUM
JOCTYIIOM» HE€ JIAKOHIYHO C(OpPMYJIbOBaHE HAYKOBIEM Ta OOTSDKEHE BEJIMKUM
CMHCJIOBUM II€pPEHAaBAaHTAXXCHHSIM, IPOTE, BOHO Ma€ LUBUILHO-NIPABOBUM miaxia. 3
1HIIO1 CTOPOHH, MOHATTA JAE€TAJIbHO KOHKPETU3YE Y SIKMX CYO'€KTIB MOXKe nepeOyBaTH 1l
B1JIOMOCTI1 a00 JaHi.

Hapemri, 3 Hamoi Touku 30py, 1H(popmamis 3 OOMEXKEHHUM JOCTYIOM —
CYKYIHICTh BIJIOMOCTEH, TaHUX, 3HaHb, K1 BIATBOPEHI Ha (Pi3uuHUX npeameTax (¢en-
HAKOMWYyBavyaxX, KOMM'IOTEpax Ta 1H.) 1 MOXYTh 3amam'siTOByBaTH Ta 30epiraTu
1H(popMaIlit0o Ta MarOTh OCOOJMBY WLIHHICTh JII OKPEMHUX CYO'€KTIB-BOJOJIUIBLIB €T
1H(dopMarrii, pu3uK BUTOKY Takoi 1HGOpMAIIil 3arpokye 3pOOUTH ICTOTHY HIKOAY ITUM
cyO'ekTaMm.

PosrnsnyBmm moHATTS «iH(oOpMaIlii 3 0OMEXKEHUM JOCTYIIOM», SIKi HaBOJATH
BUYCHI-IIUBUIICTU Ta BYEHI-aJMIHICTPATUBICTH Yy CBOIX HAyKOBHUX Mpalsgx HEOOXITHO
NEepPeNTH K pO3risiay 03HaK 1H(pOopMaIlii 3 00MEKEHUM JIOCTYTIOM.

3 BUINCHABEJCHUX BHU3HAa4YeHb 1H(OpMaIlA 3 OOMEKEHUM ITOCTYIIOM ITOBUHHA
MaTH HACTYIHI O3HAKHU:

1) mamanHs Takol iH(popMarii TperiM ocobamM abo IOMYyCK 0 Hel MOKJIMBHIA
JIMILIE y BUIMTAJKY MPOBEACHHS MIEBHOT MPOLEIYpPH;

2) BoJstofiIelb 1H(popMaIlii BXKMBAE 3aX0H 3 11 3aXUCTY;

3) orpumanHs iH(opMaIlli 3 00OMEXKEHUM JOCTYIIOM TOB’si3aHE, SIK MPaBUIIO, 3

BUKOHAHHSM CIIy>K00BUX a00 mpodeciiHuX 000B’SI3KiB;
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4) indopmaliist BUIydeHa i3 BUIbHOro 00iry Ha mijacTasi 3akony [71, c. 47].

VY cBoro uepry, O. KypmMan noTpuMyeThCs AyMKH, 11O 0 O3HAK iHopmarlii 3
OOMEXKCHHM JOCTYIIOM MOJKHA BigHECTH: 1) MEBHHMU CyO’€KTHHM CKJIan 1 3MicT; 2)
3aCTOCYBaHHS 3aXOfiB, IO OOMEXYIOTh BUIBHHMM JOCTYNI TpeTiX o0ci0 10
iHbopMariiitHoro pecypcy; 3) BIAMOBIAHICTH 1HGOPMAIIHOTO pecypcy BHUMOTaM
3aKoHOaBCTBa [69].

Jlo o3Hak iHQoOpMaIlii 3 0OMEKEHUM JTOCTYIOM B XOJi LHMBUIICTUYHO-TIPABOBUX
JOCIIKEeHh MO’KHA BBaXXaTW HAcTymnHi: 1) 3MicT iH(poOpMaIii 3 0OMEeKEHHM JOCTYIIOM
CKJIJal0Th 3HAHHS, MOBIJIOMJICHHS, BIJOMOCTI MPO CoOIliaibHy (opMy pyxy matepii i
npo BCl 1HII i GOpMHU y Tid Mipl, y SIKIl BOHM BUKOPHCTOBYIOTHCSI CYyCHUIBCTBOM,
JIEpKaBoIo; 2) BIIOMOCTI, IO CKJIaIal0Th 3MICT 1H(GOpMAIIil 3 00MEKEHUM JOCTYIIOM, 32
CBOEIO CYTHICTIO 1/1eaibHl (HeMarepianbHi); 3) iHdopMallis 3 0OMEKEHUM JOCTYIIOM €
CaMOCTITHUM 00’€KTOM IPaBOBOIO PETYJIOBAaHHS, 110 HE 3aJIEKUTh BlJ KOHKPETHOL
dbopmu i MmatepiasibHOro HociA; 4) iHMopMmalis 3 OOMEKEHHUM JOCTYIIOM HE €
3arajibHOJIOCTYNHOIO;  5) 1Hdopmaiis 3 OOMEXKEHMM JOCTYIIOM Bigoma 1
BUKOPHUCTOBYETHCSI UITKO BHU3HAYEHUM KOJOM 0Ci0; 6) cy0’ekT iH(opmallli BKUBAE
3aXO0JiB, III0 CIIPSIMOBAaH1 HA OOMEKEHHS BIJILHOTO JOCTYITY TPETIX 0cib A0 iHhopmarlii;
7) iHpopmallis 3 0OMEKEHUM JOCTYIIOM Mae OCOOJMBY COLIaIbHY IIHHICTh y CHIIY ii
JicHOI a00 MOTEHIIHOT HEBIIOMOCTI TpeTiM ocobam. IlommpenHs takoi iHpopmarrii
MOX€ CHOPUYMHHUTH 3aMOAISTHHSA ICTOTHOI IIKOAW 3alliKaBJI€HHM ocolaM; 8) 3MICT
iHdopmarllii 3 OOMEXKEHHMM JIOCTYIIOM BIANOBIIA€ OOMEXKEHHSM, YCTAaHOBJICHUM
3aKOHOaBCTBOM [68].

[IpuHariiHO TakoX 3rajaTd OKpemi KIacU(iKylOud O3HAKKM TA€EMHOI,
KOH(D1IeHITITHOT Ta ciTy»)00BO1 1H(pOpMAIIii, IKi MaIOTh CBOI CKJIATHUKH.

o Takux kimacuiKyr4MX O3HAK CHif BigHECTH: 1) 03HAKM KOH(DIACHIIHHOI
iH(popmarlii: a) ineHTudikye izuyny ocoly; 0) AocTyn 10 HEl 0OMeKeHO (DI3ZUYHOIO
ab0 IOpUIUYHOI O0CO00I0, KpiM Cy0’€KTa BJIQJHUX IMOBHOBAXXEHb;, B) TMOIIUPECHHS
B1I0OYBAa€ThCSI BHHATKOBO 3a 3roJ0l0 (Pi3MuHOi ab0 IOPUIUYHOI 0COOM; 2) O3HAKH
TaeEMHOI 1H(QOpMAaIlii: a) pO3TOJIOIICHHS MOXE 3aBJaTH IIKOAM 0CO01, CYCHiIIbCTBY 1

nepkaBi; 0) 0OMEXXEHHS TOCTYITy 3IIMCHIOETHCS BUHATKOBO B IHTEpECax HAIlOHAIBHOT
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O€3MeKH, TePUTOPIaTBLHOI HUTICHOCTI a00 rPOMaACHKOTO MOPSAAKY 3 METOK 3amo0iraHHs
3aBOPYILICHHSIM 4YM 3JI0YMHAM, JUJIsI OXOPOHH 370POB’S HACENEHHS, A 3aXUCTy
penyTamii abo mpaB IHIIMX JIOACH, Ui 3amoOiraHHs PO3TOJOUICHHIO 1H(OpMAaIIii,
oJiepKaHoi KoH(DiAeHIIHHO, a00 I MIATPUMAaHHS aBTOPUTETY 1 HEYIEepEeIKEHOCTI
NpaBOCYAs; B) IIKOAA BiJl ONMPHWIIOJHEHHS CTOCYETHCS CYCHUIBHOTO 1HTEpecy B ii
oTpuMaHH1; 3) 03HaKHU CIIy)k00BOi 1H(pOpMaIli: a) MICTUTBCS B JOKYMEHTaX CyO’€KTiB
BJIQJHUX TOBHOBAXKEHb, SIKI CTAHOBIISATH BHYTPIBIIOMYY CITY>KOOBY KOPECIOHJICHIIIIO,
MOB’s3aHy 3 PO3pPOOKOI0 HaMpsMy AiSUIBHOCTI YCTaHOBM a00  31HCHEHHSM
KOHTPOJIbHUX, HAarasioBUX (YHKIIA oOpraHaMyd JIEpXKaBHOI BJaJH, IPOLECOM
OPUIHATTSA pIIIEHb 1 NEpeayroTh MNyOJIYHOMY OOTrOBOPEHHIO Ta/ab0 NPUUHSATTIO
pimieHp; 0) 3i0paHa B TMpolleci ONEPaTUBHO-PO3IIYKOBOI, KOHTPPO3BIAYBAIbHOI
JUSTBHOCTI, Yy cdepl 0O0OpoHM KpaiHW, SKy HE BIJIHECEHO JO JAep>KaBHOI
taeMHuui [67, c. 108-109].
JlocmaMBIIK 3arajibHi Ta CIemialbHI-KJIacu(pIKyIOUd O3HAKH, BBA)Ka€MO, IO

1H(popMarris 3 00MEKXEHUM JOCTYIIOM XapaKTEPU3YEThCS HACTYITHUMHU O3HAKAMM:

1) Moke BUCTYNaTH 00'€KTOM 1HTEJIEKTYalbHOI BJIACHOCTI;

2) 3aXMCTy MiAJIArae JIMIIe 3aI0KyMEHTOBaHa iH(popmallis (BIATBOpeHA Ha
(GI3MYHHX HOCISX);

3) 3mict iHdopmarii 3 00MEKEHUM TOCTYIIOM, Ma€ OCOOJIUBY LIHHICTD)

4) 3patHICTh 1H(OpMalli BIUIMBATH HaA MJiSJIbHICTH BOJOJUIBILS ITI€T
1H(popMallii, SIK 3 MTO3UTUBHOTO OOKY, TaK 1 3 HETaTUBHOIO;

5) indopmartis 3adikcoBaHa y BUTIISIAI TEKCTYy, 3a JOTIOMOTOKO ayJio Ha

3BYKOBOMY HOCIi, a00 BiJI€0.

1.2. lluBiIbHO-TPaBOBa OXOPOHA OKpPeMHUX BHAIB iH(opmauii 3 o0MexeHNM

JA0CTYIIOM

Bignecenns iHdopmarliii 10 kateropii 3 0OMEXEHUM JOCTYIIOM PO3YMIETHCS SIK
YCTaHOBJICHUI MPaBOBHUMH HOPMaMU TOPSIOK BHU3HAYCHHS BAXKIMBOCTI BIJOMOCTEH i

HEOOX1HICTh X BHOKpPEMJICHHSI 13 3arajJbHOJIOCTYNHOi i1H(opMallli, BCTaHOBJICHHSA
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oOMeXeHb JOCTYIY JI0 HUX 3 METOIO 3aro0iraHHs HETaTMBHUM HACHiAKaM i 0co0w,
CYCIIUJIbCTBA, JIEP>KaBH Y pa3i BUTOKY a00 PO3TOJIONICHHS X BiJIOMOCTEH.

OCHOBOIO TPABOBOTO PETYIIOBAHHSA OXOPOHHM Ta OOMEXEHHS OCTYIy [0
iHpopmarii B Ykpaini € Hopmu 4. 2. cT. 32 Koncturymii Ykpaiau [1], 3rigHO 3 SKMMH
HE JIONyCKaeThCcsl  30upaHHs, 30epiraHHs, BUKOPHCTaHHA Ta  MOIIMPEHHS
KoH(piaeHiiHo1 1H(opMarii nmpo ocoby 0e3 ii 3roau, KpiM BHUMNAAKIB, BU3HAYCHUX
3aKOHOM 1 JIMIIIE B iHTepecax HalllOHAIbHOI Oe3MeKH, EKOHOMIYHOTO T0OpoOyTy Ta mpas
aronuau, Ta HOopmu 4. 3 cT. 34 Koncrutymii Vkpainm [1], skumu nepenbaveHo
MOXKJIMBICTh OOMEXEHHsI CBOOOIM iH(oOpMallli Ha OCHOBI 3aKOHYy B I1HTepecax
HaIllOHAJIBHOI O€3MeKU, TEPUTOPIATIbHOI IUIICHOCTI a00 TPOMaJChKOrO MOPSAIKY 3
METOI0 3ano0iraHHs 3aBOPYLICHHSIM YU 3JI0YMHAM, JUIsI OXOPOHHU 3/10pOB'S HACEJICHHS,
JUISL 3aXUCTy pemnyTaiii abo mpaB IHIIUX JIIOAEH, HJis 3amoOiraHHs pPO3rOJIONICHHIO
iH(popmarlii, oxaepxkaHoi KOHQIAEHUIHHO, ab0 s MIATPUMAaHHS aBTOPHUTETY 1
HEYIEPEIKEHOCTI IPABOCYAJIA.

[IpaBoBa pernameHTalliss 0XopoHu 1HPpopMaIlii 3 0OMEKEHUM JOCTYIIOM B Y KpaiHi
BU3HAUYAEThCSI, 30KpeMa, 3akoHoM Ykpainu «IIpo iHdopmarito» (B penakiii Bia
21.12.2019 p.) [29], «IIpo moctym no myOmiuHoi iH(OpMaIi» (B pemakiii Bix
01.12.2019 p.) [24] Ta «IIpo 3axucT mepcoHanbHUX AaHux» (B penakmii Big 04.03.2020
p.) [28].

3akon VYkpainu «IIpo iHdopmalliio» peryire BiJHOCHHU 100 CTBOPEHHS,
30upaHHs, OAep>KaHHA, 30epiraHHs, BUKOPUCTAHHS, MOIIMPEHHS, OXOPOHHU, 3aXHUCTY
iHdopmartii [29]. 3akon Ykpainu «IIpo moctynm mo myOGmiunoi iHpoOpMaIllii» BU3HAYAE
MOPSAOK 3A1MCHEHHS Ta 3a0€3MeUeHHs MpaBa KOXKHOTO Ha JOCTYM A0 iHdopMaliii, 1o
3HAXOJHUTHCS y BOJIOAIHHI CyO'€KTIB BIAJHUX IMOBHOBA)KEHb, IHIIUX PO3MOPSIHUKIB
nyOnmiyHoi iHQopMallii, BUSHAYEHHX ITUM 3aKOHOM, Ta iHQopMallii, MO CTaHOBUTH
cycnuibHui 1HTEepec [24]. 3akoH Ykpainu «[Ipo 3axucT nepcoHaIbHUX JaHUX) PETYII0E
MpaBOBl BIHOCWMHU, TOB’S3aHI 13 3aXHCTOM 1 OOpOOKOIO TMEPCOHAIBHHMX JaHUX, 1
CIPSIMOBaHUN Ha 3aXUCT OCHOBOIOJIOKHUX IpaB 1 CBOOOJ JIOAWHHU 1 TPOMaJsIHUHA,
30KpeMa TMpaBa HAa HEBTPy4YaHHS B OCOOMCTE JKHUTTS, Yy 3B’SI3Ky 3 0OpOOKOIO

NepCOHABHUX JTaHuX [28].
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Ax 3a3nauae B.T. CaBunbkuii, 0COOJMBICTH MICI IIMX 3aKOHIB Yy CHCTEMI
CHeliaIbHUX 3aKOHIB 3 MPAaBOBOTO pPEryiroBaHHs iH(OpMaliiHOT chepr BU3HAYAETHCS
TAM, IO camMe€ B HHX BHUOYIOBYEThCS Kiacudikaris iHbopmarii, (OpMYITIOETHCS
MNOHATIMHO-TEPMIHOJIOTIYHUHN ~ amapaT, 3aKkpilUIIOIOTbCS HOPMH, IO BHU3HAYAIOTh
IIPaBOBMI cTaTyc BUMIB iH(OpMalii, pekuM poOOTH 3 HUMHU, OCOOIUBOCTI TOCTYIy Ta
0oOMEXXEeHHS JOCTYMy /10 IeBHUX BUAIB iH(opmariii Tormro [77, c. 119].

[CHYIOTH TakOX 1HII 3aKOHH, II0 BH3HAYAIOTh MPABOBHI PEKUM IEBHUX BH/IIB
iH(popmarllii 3 oOMexxeHHuM Aoctynom: 3akoHu Ykpainu «lIpo OaHku 1 OaHKIBCBKY
nismeHICTE»  [21], «IIpo amBokaTypy Ta aaBOKarchKy mAisuibHICTE» [20], «IIpo
paxyHkoBy nanary» [35], «IIpo ctpaxyBanus» [37].

BignoBimno 1o crarri 7 3akony VYkpainum «IIpo moctynm g0 myOmivHOL
iH(dopmalii» kKoHpigeHIiHOW € 1H(OopMaIlisa, TOCTYN 10 AKOoi 0OMEXeHO (I3UYHOIO
a00 IOpUIUYHOI0 0C00010, KpiM CYO'€KTIB BIQJHUX MOBHOBaKE€Hb, Ta SKa MOXE
MOIIUPIOBATUCS Y BU3HAUYEHOMY HUMHM TOPSJIKY 3a iXHIM Oa)KaHHSM BIJAIMOBIJIHO [0
nepeadauyeHuX HUMH yMOB [24]. TakuMm 4WHOM, MOYKHA TOTOJAWTHCH, IO OCHOBHUMU
O3HakKamMu Takoi iH(opmamii €. 1) HasBHICTP JTOKYMEHTOBaHOi ¢opmu; 2)
HEMPUITYCTUMICTh BIHECEHHA N0 KOH(IIEHIIHHOI 1HpopMallii 3arajabHOIOCTYITHHUX
BiomMocTeit; 3) ocobiuBa 3HAYYHIICTh KOHGIAEHIIMHOT iHpopMarlii; 4) HasSBHICTbH
3ac00IB  OXOpOHU U 3axucTy KOHQIAEHIIHHOT 1HpopMalli — HOPUCTUKIINHUX,
HCIOPUCAMKINIMHNX;, 5) OOMEKEHICTh JOCTYHmy 0 KOHQIACHIIHHOI iHpopmamii Ta
oOMexxeHu MDKBioMuHil 0OMiH KoH(DiaeHI1HHOW iHDopMartieto [60, ¢. 193].

3a cy0’ektamu KOH(QIACHIIINHY 1H(QOpPMAIII0 MOXHA MOIIIUTH Ha TaKy, sSKa
nepedyBae y BOJIOJIIHHI, KOPUCTYBaHHI a00 PO3MOPSJIKEHHI OKpeMHUX (PI3MUHMX Yu
ropuauaanx oci6. Kondigenmiitna iHdopMallisi Moke TOIMMUPIOBATHCS 3a OakKaHHIM
(3ro/1010)  BIAMOBITHOD OCOOM y BHU3HAYCHOMY HEIO TOPSAKY BIAMOBITHO 10
nepeadaueHuX HEK YMOB, a TaKOX B IHIIMX BMITaJKax, BU3HAUCHUX 3aKOHOM [24].
Binnecennst iHdopmaiiii 10 kateropii KOH(IIEHIIMHOI € peasi3aii€l0 MOBHOBAXCHb
BJIACHHMKA, TOOTO MpaBa BJIACHOCTI sik abcomtoTHOro [85, ¢. 324]. 3akon Ykpainu «IIpo
JOCTyn A0 MyOJiuHOoi 1HGOopMallii» BCTAHOBIIIOE, IO PO3MOPSIHUKU 1HGOpMaIli, SKi

BOJIOAIIOTh KOH(IACHLIHHOIO 1H(OpMALII€l0, MOKYTh MOUIMPIOBATH i JIUIIE 3a 3T0A0I0
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0ci0, K1 OOMEXWIH T0oCTyn 10 iHdopMallii, a 3a BIICYTHOCTI TaKoi 3rojid — JIUIIE B
IHTEepecax HalllOHAJIBHOI 0€3MeKH, EKOHOMIYHOTO TOOPOOYTY Ta MpaB oAU [24].

Baprto 3Beprytn yBary, mo IlocranoBoiro KaGinery MinictpiB Yikpainu «IIpo
nepesik BIJOMOCTEH, 110 HE CTAaHOBIATH KoMepliiiiHy Taemuuiro» Big 09.08.1993 Neo
611 Bu3HavyeHo nepenik iHpopMaIlii, 10 He CTAHOBUTHh KOMEPIIHHY TAEMHUIIIO, a CaMe:
1) ycTaHOBYI JOKYMEHTH, JOKYMEHTH, IO JTO3BOJISIOTH 3aMAaTHUCS IiIIPUEMHUIILKOIO
YU TOCHOJAPCHKOIO MISUTBHICTIO Ta ii OKpeMHMH BHAaMH; 2) iHopMmaris 3a Bcima
BCTAHOBJICHUMHU (PopMaMu Jep>KaBHOI 3BITHOCTI; 3) JaHi, HEOOXiAH1 IJid MEPEBIPKU
OOYHCIICHHS 1 CIUIaTH TOJATKIB Ta 1HIIUX OOOB'SI3KOBUX IUIATEXKIB; 4) BIIOMOCTI PO
YUCENBHICTH 1 CKJIaJ] MPAIIOI0YNX, IXHIO 3apO0ITHY IJIaTy B LIJIOMY Ta 3a npodecisiMu i
MocajJiaMM, a TaKOXX HAsBHICTh BUIBHHUX POOOYMX MICIb; 5) JHOKYMEHTH NP0 CIUIATY
MOJATKIB 1 000B'SI3KOBUX TIJIATEXIB; 6) 1H(GOpMaIlig Mpo 3a0pyTHEHHS HABKOJUIITHBOTO
NPUPOAHOTO CEPENOBHUINA, HEJOTPUMaHHA O€3MeYHUX YMOB IIpalll, peani3amnio
MPOJYKIlii, IO 3aBAa€ MIKOAW 3J0POB'T0O, a TAKOX 1HII MOPYIIEHHS 3aKOHOJIaBCTBA
VkpaiHu Ta po3Mipu 3ANOMISHUX TMpPU LBOMY 30UTKIB; 7) JOKYMEHTH PO
IJIATOCIIPOMOKHICTD; 8) BIOMOCTI IPO yYacThb MOCAZAOBUX OCIO MIANPUEMCTBA B
KOOoIlepaTuBax, MaJuxX MIAMPUEMCTBAX, CIJIKaX, 00'€THAHHIX Ta 1HIIMX OpraHi3aIlisx,
K1 3alMaroThCsl MIANPUEMHHUIIBKOIO AISTIBHICTIO; 9) BI1IOMOCTI, IO BIJAMOBIAHO MO
YMHHOI'O 3aKOHO/IAaBCTBA ITiUISATral0Th OTOJIOIIEHHO [34].

Ha namy nymKy, He moTpiOHO Ha 3akoHoAaBuoMy piBHI [loctanoBoro Kabinety
MinicTpiB YKpaiHu CTBOPIOBaTH «PaMKOBHUI» MEpPEIiK B1JIOMOCTEH, 110 HE CTaHOBUTh
KOMEPIIIHHY TAEMHUITI0, MOXKJIMBO, TOUHIIe Oyno O mpuitHaTd HaBmaku [loctaHoBY 3
MepesTikoM BiJIOMOCTEH, 1110 TOBMHHI CTAHOBUTH KOMEPIIHHY TAEMHUIIIO Ta BIJIMOBIIHO
0 Hel IOoAaTOK MpO TOPSAOK AOCTYMYy JO BIAOMOCTEH KOMEPIIHHOT TaeMHHII.
Bu3HaueHHs TaKOTo YiTKOTO MEepestiky Oyze MepenKkoKaTH Mo cyTi nIpaBy (i3UUHUX Ta
IOPUIMYHUX OCI0 BHU3HAUaTU $Ky caMmy I1H(QOpMaIil0 BOHM XOYYTh BIJIHECTH [0
KOMEPIIIHOT TAEMHHUIII.

CBoepimiHuM  miABUAOM  KOH(iAeHIIHHOT  1H(OpMalii MOXXHA  BBa)kaTu
KOMEpIIHY TaeMHHIIO, TOOTO i1H(opmarito, sika 3rigHo crtarri 505 IluBiibHOTrO

KOJCKCY YKpaiHH, € CEKPETHOI0 B TOMY PO3YMiHHI, II0 BOHA B IIJIOMY YH B IEBHIN
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dbopMi Ta CYKYITHOCTI 11 CKJIaJIOBUX € HEBIJJOMOIO Ta HE € JIETKOJAOCTYITHOKO JJIsI 0Ci0, sSIK1
3a3BUYail MalOTh CIpaBy 3 BUIAOM iH(pOpMaIllii, 10 SKOrO BOHA HAJEKHUTh, y 3B S3KY 3
IIUM Ma€ KOMEpPIIiHY LIHHICTh Ta OyJa MpeMETOM a/IeKBaTHUX ICHYIOUMM 00CTaBUHAM
3aXO0/IB HI0JI0 30€pEeKEHHS ii CEKPETHOCTI, BXKUTUX OCO00I0, SIKa 3aKOHHO KOHTPOJIOE
1o iHgopmariro [45].

VYei Buau i"HGopmarliii, sKi MOXYTh BBaKaTHUCS KOMEPIIMHOK TaEMHHMIICIO,
YMOBHO MOXHa PO3JIUIUTH Ha JBI TPYMU: TeXHIYHA 1HGOpMAIliA, 0 SKOi HallekKaTb
HE3aMaTeHTOBAHI HAyKOBO-TEXHIYHI pO3pOOKH, 0a3u JaHUX Ta IHIII KOMII IOTEpHI
nporpamMu, CTBOPEHI MIAMPUEMCTBOM, YyCi BHIU «HOY-Xay», TEXHIUYHI TMPOEKTH,
IIPOMHUCIIOBI 3pa3KH, HE3aMaTeHTOBAHI TOBapHI 3HAKW 1 KoMmepuidHa 1Hdopmaris, 10
KO HaJIeXKaTh BIJIHECEHO YMOBHM KOHTPAKTIB, JaHl MPO MOCTaYaIbHUKIB 1 MOKYIIIIIB,
1H(}OopMaIrio Mpo neperoBopu, MapKETUHIOB1 TOCITIIKEHHS. [69, . 9]

OO0’eKTH IHTENEKTyaldbHOI BIACHOCTI, WIOJO SKUX OTPUMAHO MAaTEHTH abo
aBTOPCHKI CBIJIOLITBA, JI0 CKJIaly KOMEPIIIHHOT TAEMHUIII 3apaxoByBaTH HEMA€E MOTPEOH,
OCKIJIbKM TOAIOHI O0’€KTH OXOPOHSAIOTHCS BIJMOBIIHUM 3aKOHOJIABCTBOM, 30KpeMa
3akonom Ykpainu «IIpo oxopoHy mpaB Ha BHHaxoau i kopucHi mozeni» [31], «IIpo
aBTOpPCHbKE MpaBo 1 cyMixkHI mpaBa» [19], «IIpo oxopoHy npaB Ha MPOMHUCIIOBI 3PA3KN»»
[33], «IIpo oxopoHy mpaB Ha 3HAKH ISl TOBAPIiB 1 mociyr» [32].

3axoau 3 OXOPOHM KOMEpIIHOI TaeMHHIN BukianeHi y ['nmaBi 46 [{uBiibHOTO
Konexkcy Vkpainu. Ilpu upomy ciif po3pi3HATH OCHOBHI Ta JOAATKOBI 3aXOJIU.
OcHoBHi, ski Bkazani y cT. 505 i 506 IuBimpHOoro koaekcy Ykpainu [45] Ta
3aCTOCOBYIOTHCSl HE3aJIeKHO BiJl TOro, yd OyB YKJIaJeHUN OyIb-SKHIl JTOTOBIp MPO
O3HaMOMJICHHSI IHIIIUX OCi0 3 KoMepIliiiHOO TaeMHuIleto. Lle, mepin 3a Bce, BUBHAYCHHS
KOMEPIIIHHOT TAaEMHHMIII 1 CaMOTO 3arajJibHOro Tepemiky iHQopMarllii, ska CKiIagae
KOMEPIIIHHY TAaEMHHUINIO, & TAKO)X HAHECEHHS Ha MaTepialibHI HOCIT (JOKYMEHTH), SIKi
MICTATh KOMEpUIHYy TaeMHUII0O Tpudy «KomepiiiiiHa TaeMHHIS» 13 BKa31BKOIO
BOJIOJIIBI 11i€l iHpopmarii. Lli 3axoam JOMOBHIOIOTH OJAWH OJHOTO, BOHU MOXYTh
3aCTOCOBYBATHUCH SIK Y CYKYITHOCTI, TaK 1 OKpEMO: 3 IPaBOBOi TOUKHU 30pYy IOCTAaTHBO,
AKI10 OyJie 3acToCOBaHUM xo4ua O OAMH 13 IUX 3ax0/1B. Taki 3aX01 3aCTOCOBYIOThCS Ha

OPaKTHUIl B YKpPAiHCBKOMY 3aKOHOJABCTBI 1 Hpu peanizauii iHQOpMAIIHUX MpaB.
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JlonaTkoBi 3aX0/H, K1 aKTyalbHI MPU YKJIaJAEHHI TAKOTO JIOTOBOPY, TOOTO BIAHOCSATHCS
710 BUIAJIKIB IOTOBIPHOTO O3HAHOMIICHHS 3 KOMEPLIMHOIO TAEMHHIICIO YU JIOTOBIPHUM 1l
BUKOPHUCTAHHSM [66].

baxxano mnpuBepHyTH yBary Ha ocoOJguBHM BuJ i1H(MOpMalii 3 0OMEKEHUM
JIOCTYTIOM, TaKWil AK iHcaiaepcbka iH(opmanis. BinnmosigHo no 4.1 ct. 44 3akony
VYkpainu «IIpo 1iHHI nmanepu Ta GOHIOBUI PUHOK» ITiJl 1HCAHIEPCHKOIO 1H(POpMAITiEIO
CIIT PO3YMITH Oynb-IKy HEONPIIIOAHCHY i1H(OpMAIlil0o PO eMITeHTa, HOro IiHHI
narepu abo nmpaBounHM 1010 HEUX [38]. [Hcaiinepchka iHoOpMaIiss MOKe MICTHTHUCH SIK
y Oyxranrepchbkux, (DiHAHCOBHX, YCTAHOBYMX JIOKYMEHTaX, JIOrOBOpax, 3BiTax, TakK 1 B
ycHi ¢opmi. B VYkpaini cnpoOM UMBUIBHO-TIPABOTO BPETYJIOBAaTH OXOPOHU
1HCaiaepchKoi 1H(popMarii Xou 1 €, MpoTe BOHM OE3CHCTEMHI Ta HE BIIOOpaKarOTh
peanbHOi cuTyallli, a TOMy HE BCTUTAIOTh 32 BUMOTaMH O13HECY 1 4acy.

[Ile ogarM BUAOM KOH(IAEHIIHHOT iHOpMAILli] € IEPCOHANIbHI JIaHI.

3akoH Ykpainu «IIpo 3axucT mepcoHaJbHMX JIaHUX» Yy CTAaTTi 2 BU3HA4Yae
NEPCOHANIbHI JIaHl MpO 0co0y fK OyIb-iKl BIIOMOCTI YM CYKYIHICTH B1JOMOCTEH
(inpopmarii) mpo (i3udHy 0co0y, sika 1aeHTU(diKoBaHA a00 MOXe OyTH KOHKPETHO
ineHTudikoBana [28].

[IpaBoBe peryitoBaHHSI BIJHOCHH 13 3aXMCTy NMEPCOHAIBHUX JTAHUX B YKpaiHI €
Koucruryis Ykpainu (cT. 3, 28, 30, 31, 32, 34, 35, 41, 54, 55, 64) [1], Bakon Ykpainu
«[Ipo 3axuct mepcoHampHux gaHux» [28], 3akon Ykpainu «IIpo indopmariro» [29],
JTOKYMEHTH Yy cdepl 3aXHUCTy TNEpPCOHATBHUX JIaHMX, NPUUHATI YTOBHOBaXXEHUM
BepxoBnoi Pamgu VYkpainu 3 mnpaB moguau [18] Ta HOpMaTHBHO-IIPaBOBUX aKTax
€porneiickkoro Coro3y, paTudikoBaHMX YKpaiHOwO, SK 3arajibHa JeKjaparlis mpas
mroauuau  [5], MiKHApoOAHUN MakT HpPO TIPOMAASHCHKI Ta moJiTHuHi mpaBa [10],
KouBeHIIis Mpo 3aXUCT IPaB JIOAUHKM 1 OCHOBOIOIOKHKUX ¢B000 [9], KonBenmist Pagu
€pporin Nel08 «IIpo 3axuct oci0 y 3B’S3Ky 3 aBTOMAaTHU30BaHOK OOpPOOKOIO
nepcoHaabHux maHux» [8], Jomatkoswuii nmpoTokos g0 Kousentii Pagu €Bporu Nel08
«IIpo 3axucT oci0 y 3B’SI3Ky 3 aBTOMATH30BaHOK OOPOOKOI0 MEPCOHATBHUX JaHUX

11010 OpraHiB HArJISAAy Ta TPAHCKOPJAOHHHUX IMOTOKIB JaHuX» [4] Tolo.
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Bignosigno go cr. 11 3akony Ykpainu «IIpo iHpopmariito» 10 KOH(IAEHIIHHOT
iHpopMarlii mpo (izuuHy 0cody, HallexKaTh, 30KpeMa, JaHi Mpo HAIlOHAJIBHICTb, JaTa Ta
Miclle HapOPKCHHS, ajapeca, MiCIle MPOXKWBaHHS Ta mepeOyBaHHS, OCBITa, CTaH
3I0pOB’sl, CIMCMHHMI CTaH, pEJIriiHI NMEPEeKOHAHHS, MaTepiaibHUN cTaH, mpodecis,
J0X0M Ta iHIIa 1HQOopMaIlis npo chepH KUTTS 0COOH, 3a BUHATKOM JAHUX CTOCOBHO
BUKOHAHHS IOBHOBaXE€Hb OCO0O0I0, sIKa 3aiiMae Mmocaay, MOB’s3aHy 31 3/1MCHEHHAM
byHKIi# nep>xaBu a0 OpraHiB MICIEBOTO caMOBpsiAyBaHHA. Li BiTOMOCTI HE MOXYTh
OyTH BUKOpUCTaHI 0€3 MHUCbMOBOI 3roJM Cy0’€KTa NEPCOHANBHUX JIAHUX, KpIM
BUMAJKIB, BU3HAUYCHHX 3aKOHOM, 1 JMINE B IHTEpecax HalllOHAJIbHOI Oe3MeKH,
CKOHOMIYHOTO T0OpOOYTY Ta mpas JiroauHu [29].

[Ipo ue aeranbHO po3’sacHioe Konctutymitauit Cyn Ykpainu y cBoemy Pimenni
Bim 20.01.2012 p. Ne 2-pm/2012, mo nume ¢izuyHa ocoba, SKOI CTOCYETHCS
KoH(pineHuiiiHa 1HGOpMallis, BIANOBIAHO [0 KOHCTUTYLIHHONO Ta 3aKOHOIABYOIrO
peryioBaHHs IpaBa 0coOM Ha 30MpaHHs, 30epiraHHs, BUKOPUCTAaHHS Ta MOIIMPEHHS
KOH(D1IeHIHOT 1H(pOopMallli Mae MpPaBO BUIBHO, HA BIJIACHUW pO3CYH BHU3HAYaTH
NOPSIOK O3HAOMIIEHHA 3 HE IHIUX o0ci0, JepKaBM Ta OpraHiB MICIIEBOTO
CaMOBDSIIyBaHHsI, @ TAKOXK MPaBO Ha 30epexeHHs ii y Taemuuili. [loTpiOHO HaronocuTy,
mo Koncruryniiinuii Cyn Ykpainu y PimieHHi BBaxae, 110 Mnepenik AaHUX Mpo ocoOy,
SIKI BUBHAIOTHCS SIK KOH(iAeH IiiiHa iHdopMaliis, He € BudepnHuM. [51].

Hactynaum Bugom iH@opMalii 3 OOMEXEHUM JOCTYIOM € TaeMHa. TaeMHa
iH(popMarlis perymoeTbess 3akoHoM Ykpainu «lIpo goctyn no myOmidHOoi 1HQOopMalii»
[24]. TaemHuot0 € iHpOPMALIiS 3 OOMEKECHUM TOCTYIIOM, sIKa Ma€ BHIIHMA, OPIBHSIHO 3
IHIIMMHU  KaTeropissMM yTaEMHUYEHOi 1HQOpMali, CTyMiHb 3aXUCTy, OCKUIbKH il
PO3TOJIONICHHS OJTHO3HAYHO CIPUYMHUTDH 3aBJIaHHS IIKOJM MEBHIM 0c001, CyCHiIbCTBY,
nepkasi [84]. Biamosinno mo crarti 8 3akony Ykpainu «[Ipo moctym no myOnigHOT
1H(popMaIlii» TAEMHOIO BU3HAETHCS 1HQOpMaLis, sIKa MICTUTh JAepKaBHY, Npodeciiiny,
OaHKIBChKY TA€EMHUIIIO, TAEMHHUIIIO JOCYAOBOIO PO3CIHITyBaHHs Ta IHIIY HependadeHy
3aKOHOM TaeMHHUIIIO [24].

TaemHa iHpOpMaIlisT MOKE BUCTYIATU 00’ €KTOM HMBIIBHUX BIAHOCHH, TOMY IIIO

BOHA HEJIOCTYITHA MTUPOKOMY KOJIy OCi0, HAIIPUKJIa, aJBOKaTChKa TAEMHUIIS JOCTYITHA
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TUIBKM KJIIEHTY Ta aJBOKaTy; MOXKe OyTH TMpeaMeTOM TMaHyBaHHS CyO0’€KkTa
MPAaBOBIIHOCHH Ta 37aTHA 3aJ0BOJBHITH MailHOBI Ta OCOOMCTO HEMalHOBI MOTpeOH
IPUBATHUX OCI0.

baHkiBcbka Ta€EMHUII € OJHUM 13 CAMOCTIMHHMX BHIIB Ta€MHHIb, IO
OXOPOHSIOTECS 3akoHOM Ykpainu «IIpo OaHku 1 OaHKIBCHKY IisUTbHICTEY [21].

OcHoBHUMHU CcyO’€KTaMHM TIpaBa Ha OAHKIBCHKY TAa€MHHUIIO € ii BIIACHUKH Ta
yTpuMyBadi, poTe, y 3akoH1 Ykpainu «[Ipo Oanku 1 6aHKIBCbKY MisUTBHICTEY» YITKO HE
BU3HAYCHO, XTO € BJIIACHUKOM OAaHKIBCHKOI TAaeMHHIN, a XTO yTpumyBaueMm [21].
BiiacHukoM 0aHKIBCHKOIO TAEMHUII MOKE BUCTYIIATH KIIEHT OaHKY, TOOTO (hizuuHa abo
IOpUJIMYHA 0c00a, sfKa B Mpolieci CHiBOpalll 3 OaHKIBCHKOIO YCTAaHOBOIO Hajama 1
BIJIOMOCTI, III0 MOXXYTh CTAaHOBHTH OaHKIBCHKY TA€MHHUIIIO. YTpPUMYyBay, CIy»KOOBa
oco0a 0aHKy, siKa OTPUMAE B1JIOMOCTI, 1[0 CTAHOBJIATh 0AHKIBCHKY TAEMHHUIIIO.

DBaHKIBCHKOIO TaEMHMIIEIO, 30KpeMa, €: 1) B1IOMOCTI Mpo OaHKIBChKI PaxXyHKH
KJIIEHTIB, Yy TOMY YHCJII KOPECIOHJIEHTChKI paxyHKW OaHkiB y HarionaapHOMY OaHKy
VYkpainu; 2) oneparlii, ki OyJu TPOBEACHI Ha KOPUCTh YW 3a JOPYUYEHHSM KJII€HTA,
31iCHEH1 HUM yrojau; 3) (piHaHCOBO-€KOHOMIYHHUM CTaH KIIIEHTIB; 4) CUCTEMU OXOPOHHU
0aHKy Ta KJII€HTIB; 5) iH(pOpMAIIis MPO OPraHi3alliiHO-TIPABOBY CTPYKTYPY HOPUIAUYHOT
ocoOM — KIJi€HTa, 1i KEpIBHUKIB, HaNpsAMH MJiSUIbHOCTI; 6) BIAOMOCTI CTOCOBHO
KOMEPIIIHHOT ISTIBHOCTI KJIEHTIB YU KOMEPIINHOI TaEMHUIN Oyab-SKOTO TPOEKTY,
BUHAXO/I1B, 3pa3KiB MPOAYKIIi Ta 1HIIa KOMepIiiHa iHdopMailis; 7) iHdopmalis o0
3BITHOCTI TIO OKpeMOMY OaHKy, 3a BHUHSATKOM TI€i, M0 MiAJIArae onyOJiKyBaHHIO; )
KOJIY, III0 BUKOPUCTOBYIOThCA OaHKaMu i 3axucTy 1H(opmartii; 9) iHbopmaris mpo
¢13uuHy 0c00y, sika Ma€ Hamip YKJIACTH JIOTOBIp MPO CHOKUBUMUNA KpPEIUT, OTpUMaHa
i1 Yac OIIHKHM ii KPeAUTOCIIPOMOXKHOCTI [75, c. 126].

[adopmartiss mpo OGaHKM YW KIIEHTIB, MO 30MPAETHCSA M Yac MPOBEIACHHS
OAHKIBCHKOTO Ta BAJIIOTHOTO HArJIsiy, CTAHOBUTh OAHKIBCHKY TAEMHHUIIIO.

[Topsim 3 GaHKIBCHKOIO BapTO 3BEPHYTH yBary i Ha mpodeciiiHy TaEMHUITIO: 10
HUX HaJIeXKuTh 1HGOpMaIlis, sika nepedyBae y BOJOAIHHI NMPUBATHUX Cy0’€KTIB, ajie Ha
BIIMIHY BiJl KOH(D1ACHIIHHOI 1HGOpMaIlli, BUTIAJIKU BIIHECEHHS MEBHOI iHdOopMalii 10

npodeciiHOol TaEMHUII 3HAYHO YITKIIIE PErJIAMEHTYIOThCS 3aKOHOJIABUYMMH aKTaMH,
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30KpeMa, TakuMH, ik 3akoH Ykpainu «lIpo agBokarypy Ta aJlBOKATChbKY IISJIbHICTHY
[20], 3akon Ykpainu «IIpo crpaxyBauus» [37], 3akon Ykpainu «IIpo cBoOoy COBICTI
Ta peniridHi opranizamii» [36], 3akon Ykpainu «IIpo paxyHkoBy mamaty» [35], Tomy
Ccy0’€KT HE MOXe BITHOCUTH J10 TipodeciiiHoi TaeMHUIl Oyab-sAKy 1HPOpMaIlito CyTo Ha
BJIACHUU PO3CY/I.

B Vkpaini HamuyeTbes OMM3BKO JBAALSITH BUIIB TPOQeEciiHOi TaeMHOI
iHpopMarlii B 3alneXHOCTI BiJ npodeciitHoi chepu misubHOCTI. Hanmpukian, nmpaBoBuii
PEXUM KYPHAJICTCHKOI TAEMHUI[I BCTAHOBIIIOEThCS B 3aKkoH1 YKpainu «IIpo npykoBaHi
3acobu MacoBoi iH(opmarii (mpecy) B YkpaiHi» [25]. 3akoH rapaHTye >KypHATICTy
30epeKeHHs] TAEMHHUIII aBTOPCTBA Ta JKepen 1H(opMallli, 32 BUHATKOM BHUIIAJKIB, KOJIU
[l TAEMHUIIl OOHAPOIYIOTHCA HAa BUMOTY Cyay. Pemakiiisi Ta KypHaiiCTH 3000B’s3aH1
3aJIOBOJIBHATH TPOXaHHA OcCi0, SKi HajgaloTh 1H(GOpMAIlIO0 IIOJ0 iX aBTOpPCTBa abdo
30epeKEeHHS] TAEMHUII aBTOPCTBA.

[IpaBoBuii pexuM HOTapiadbHOI TAEMHUIIl BCTAHOBIIOETHCS 3aKOHOM YKpaiHU
«[Ipo Hotapiat» [30]. Hotapiyc 3000B’sg3aHuii 30epiraTd B TAEMHUIII BiJIOMOCTI, SIKi
CTaJIA B1IOMI Y 3B’S3KY 13 TPOQECIHHOIO AISITBHICTIO.

Bignosigno mo 3akony Ykpainu «OCHOBH 3aKOHOJIAaBCTBA Y KpaiHHU MPO OXOPOHY
310poB’s» [17] 10 BimomocTeil, sSiKi OXOPOHSIOTHCSA Y TPABOBOMY PEKUMI JIIKAPCHKOi
TaEMHMII, BIHOCATH 1H(MOpMAIIO, IO CTOCYETHCA CTaHYy 3JI0POB’S, JiarHO3y,
BIJIOMOCTEM, OTpUMaHUX MpU OOCTEKEHHI Ta JIIKyBaHHI, B T.4. NpO camMuil (HakT
3BEpHEHHS 0COOM B MEAMYHUHN 3aKIIaj.

[IpaBoBuii peXUM TAaEMHHIII YCHUHOBJICHHS BHu3HadeHa cT. 226 CiMmeiHoro
Kozmekcy Ykpaiau [39], Tak sk 30€peKCHHsS TA€MHHIII YCHHOBJICHHS € 3allOPYKOIO

YCHIITHOTO BXOJKEHHS AUTHHH B CIM 10 Ha TIpaBaX PiHOI.

1.3. Oco0aMBOCTI 0XOPOHM KOMEPUiifHOI TAa€EMHUIli AK BUAY KOH(igeHiiHOT

indpopmamii

B cydacHuX yMOBax OPCTKOi KOHKYPEHIIlI KOXXE€H pO3yMi€ SIK Ba)JIUBO

30epiraTu 1 HaaIiHO OXOPOHATU 1HQOPMAIIiIO, KA Ma€ KOMEpUIHHY I[IHHICTb, a/pKe il
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BTpaTa MOXKE MPU3BECTH JI0 PI3HOTO POy 30MTKIB, a JIEKOJMU HaBITh 0 OaHKPYTCTBa
[83, c. 94].

KowmepriiitHa TaEMHUIIST OXOIUTIOE SIK 1IHTEPECH CyO’ €KTIB TOCIOJApIOBaHHs, TakK 1
JIepaBu, 1 0e3 BIANOBIJHOT CUCTEMHU TNPaBUI Ta 3aXOJ1B, BCTAaHOBJICHHX
JIep>KaBOl0, HEMOXJIMBE ICHYBAHHS LIbOTO 1HCTUTYTY, a OTXKE€ — i ICHYBaHHsS camoi
JT0OPOCOBICHOT KOHKYpPEHIIii, JOOPOCOBICHUX METOJIIB KOHKYPEHTHOI OOpOTHOM. AJKe
KOHKYPEHIIi KOPUCHA I CYyCIUIbCTBA, KOJIM BOHA BUIbHA, Y€CHA, JOOPOCOBICHA.

Mu BXe 3a3Hauai M BHUIIE, IO CydyacHE 3aKOHOJAaBYEe BU3HAUCHHS KOMEPIIHHOI
TaeMHHIN MiCTUThCS B L{uBimpHOMY KOoaekci Ykpainu B crarti 505 [45]. Bokpema 1.1
cT. 36 ['ocomapchKoro KojAekcy YKpaiHu Ja€ BU3HAUCHHS KOMEPLIMHOI Ta€MHHUIII, SIK
BIJIOMOCTEM, MOB'SI3aHUX 3 BUPOOHHUIITBOM, TEXHOJIOTI€I0, YIIPaBIiHHAM, (DIHAHCOBOIO Ta
IHIIOKO JMISUTBHICTIO CYO0'€KTa TOCMOJaprOBaHHA, IO HE € JEp>KaBHOI TAEMHHIICIO,
PO3TOJIONICHHS SIKMX MOXE 3aBIaTH IIKOAW 1HTepecaM Cy0'€KTa TrocmojaproBaHHS,
MOXYTbh OyTH BU3HaHI HOro KOMEpIliiiHO TaeMHuIcto [16].

He3Baxarouu Ha Te, 110 IHCTUTYTY KOMEPIIHHOT TAEMHULI OYyJIO NPUAIIEHO TyKe
Oarato yBaru 3 OOKY HAyKOBIIIB, MU BBa)Xa€MoO, 110 HEOOXIAHO OUIbII JE€TaJIbHO
3YMUHUTHUCh Ha PO3KPUTTI 1HCTUTYTY OXOPOHHM KOMEPIIMHOI Ta€MHUIl, TOMY IO B
YkpaiHu TIIBbKM TIOYMHAE 3apOKyBaTHCS MEXaHi3M TPaBOBOi OXOPOHU ITHOTO
IHCTUTYTY.

ABTOpPChbKE BHW3HAUYEHHS IIOHATTS KOMEPIIIHHOI TAaEMHUIII 3ampoIoHyBaia
O. CepreeBa, ske BoHa cdopMmyltoBajJa Ha OCHOBI  aHaTI3y  JIOCBIAY
3aX1THOEBPOIEHCHKUX Ta aMEPUKAHCHKUX TMPaBHUKIB. K 3a3Havyae HayKOBEIlb, ITiJl
KOMEPIINHOI0 TAaEMHHUILICIO CIIJT PO3YyMITH 1H(OpMaIi0 KOHQIIESHIIHHOIO XapakTepy,
ska 6e3MocepeIHbO TIOB’ sI3aHa 3 MANPUEMHHIIPKOIO JTISITBHICTIO Cy0’€KTIB MpaBa Ha IO
JUSITTBHICTD, SIK IIPOMUCIIOBOTO (1HAYCTPIaIbHOTO), TaK 1 TOPTOBEILHOTO Xapakrepy, abo
3 JIAJBHICTIO 3 HAJAaHHS MOCIYT, 110 Mae peajbHy a00 NOTEHIINHY EKOHOMIYHY
LIHHICTh Ta HAJA€ MepeBary y KOHKYpeHTHIH 0opoThOi yepe3 ii HeBU3HAUEHICTh, a 3a
PO3TOJIOLICHHS KO HACTA€ IOPUINYHA BIAMOBIIAIBHICTh Ta ICHYE OCOOIUBUM PEXUM i1

oxoponu [79, c. 17].
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E.A. ConoBiioB BBaXkae, 110 KOMEpIiHHA TAEMHUILISI — 1€ €KOHOMIYHI IHTEpeCH
Ta BIIOMOCTI Mpo pi3HiI chepr BUPOOHHUO-TOCTIOAAPCHKOI, YHPaBIiHCHKOI, HAYKOBO-
TEXHIYHOI, (PIHAHCOBOI MiANBHOCTI (ipMHU, M0 HABMHCHO TPUXOBYIOTHCA 3
KOMEPIIMHUX MIPKYBaHb 1 OXOpOHA SIKMX OOYMOBJICHA IHTEpecaMu KOHKYPEHINi Ta
MO>KJIMBOIO 3arpO30I0 €KOHOMIYHOI JisIbHOCTI PipMu. KoMepiriiiHa TaeMHUL BUHUKAE
TO/I, KOJU BOHA € iHTepecoM s komepiii, Toai sk A.A. ®DaTbsHOB, BHBYAIOYH
CYTHICTh TA€EMHHUIIb, HA/Ia€ BU3HAYCHHS KOMEPIINHOI TAEMHUII SIK HAyKOBO-TEXHIUHOI,
KOMEpUINHHOI, opraHizamiiiHoi Ta 1HImOI 1HQOpMalii, 0 BUKOPUCTOBYETHCS B
MIPUEMHUIIBKIN JISUTBHOCTI Ta MAa€ pealibHy a00 MOTEHIIIITHY €KOHOMIYHY IIHHICTb.
[81, c. 307-308]

Jist Toro mo06 MU poO3yMiTH, SKy 1H(POPMAIIK BIJHOCHUTH 10 KOMEPLIMHOI
TA€MHHUII1, HEOOX1THO BUBHAUYUTH O3HAKH.

3a manumu M.B. CUTHUIBKOTO, BIJIOMOCTI, SIKI MOXYTh OYTH BigHECEH1 0
KOMEPIIIHHOT Ta€EMHHUII, TTOBUHHI MaTH HACTYMHI O3HAKU: 1) HE MICTUTU JAEPKABHOI
TaEMHMIl; 2) HE HAHOCUTH WIKOJAW IHTEpecaM CYCHIIbCTBA; 3) BIAHOCUTHUCH [0
BUPOOHMUYOI TISUTBHOCTI MiANPHEMCTBA; 4) MaTu Ai€eBy a00 MOTEHIIHHY KOMEpLiiHY
I[IHHICTh Ta CTBOPIOBATH TEpPEBard y KOHKYPEHTHIA OOpOThO1; 5) MaTH OOMEKEHHS Y
nocrymi [80, c. 264].

VY cBor uyepry, H.O. IlonoBa po3aiyisie 03HAKM KOMEPIIMHOI TAEMHUIII HA TPH
rpynu: 1) oO3HaKW, IO CTOCYIOThCS BIIAaCTUBOCTEW 00’ekTy. HemarepianbHICTb:
KOMEpPIINHIA TAEMHUIl BJIACTHBI BCl O3HAKM MarepialbHOr0 00’€KTY — MOXJIHMBICThH
OJIHOYACHOTO BUKOPHUCTaHHS PI3HUMH 0CO0aMH, BIJACYTHICTh (DI3MUHOI aMOPTH3AIlii;
Ma€ 3HAYEHHS 3MICT HEMaTeplalbHOTO Pe3yJIbTaTy IHTEJIEKTYaJIbHOI AISUIBHOCTI, TOOTO
cama iHpopmallis, ssKka CTAHOBUTH KOMEPIIMHY TAEMHUITIO, a HE (popMa Ti 30BHINTHBEOTO
MpeICTaBIICHHs (HA BIIMIHY BiJ aBTOPCHKOTO mpaBa). BinmoBimHo, 00’ €KT, SIKU Mae
IIHHICTb B CHJIy CBO€i CYTHOCTI, a HEe (QopMH, MO}Ke OyTH CTBOPEHHI MOBTOPHO,
HE3aJIC)KHO BiJI TIEPIIIOTO, 1HIIOK 0c00010. ToMy /71 BCTAHOBJICHHS ITPABOBOT OXOPOHH
HEOOX1H1 CIeliaJibHI 3aX0Au 3 BIJOKPEMJIEHHS 00’ €KTy; 2) O3HaKM KOMEpPIIMHOI
TAEMHMIII, 1110 BIACTHUBI ili, 00YMOBIIIOIOTh HACTYITHI YMOBHU HaJaHHS 00 €KTY IPaBOBOIi

OXOpPOHM: BIJCYTHICTh 3arajJbHOBIIOMOCTi, MOTpeOM peecTpauii 00’€KTy Ta HOro
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000pOTO3IaTHICTh; 3) HEOOMEKEHICTh CTPOKY 3aXHCTy KOMEpLiiHOT TaemHuIli. [IpaBo
0coOM Ha KOMEpIIHY Ta€EMHHUII0 30epiraeThCsi Ha BECh 4Yac ICHYBaHHS (PAKTHYHOT
MOHOMOMIT 1€l ocobm Ha iHdopmariito, ska il CKiIagae, a TaKOX 3a HAIBHOCTI
nepea0ayeHuX 3aKOHOM YMOB OXOpoHHU. KomepliifHiii TaeMHUIl BJIacTHBA TaKOX
YHIBEpPCAIbHICTh MOPIBHSHO 3 IHIIMMH 00’ €KTaMU BUKJIFOYHUX TpaB [76, c. 365].

Jlo KoMepIiiiiHOT TaeMHHMII HE TOTPIOHO BIJHOCUTH 3HAYHY KUIBKICTh
BIIOMOCTEH, a/pke 1€ MOKE MPU3BECTH A0 BTPATH KIIEHTIB 1 3HMKEHHS MPHOYTKY,
OCKIJIbKM YMOBH PHHKY NOTPEOYIOTh MOCTIMHMX KJIIEHTIB, IIMPOKOi iH(pOpMaIii mpo
JISUTBHICTD TPHUEMCTBA.

Ha npakTuiii KoMepuiiHOI TAEMHUIICIO MIMPUEMCTBA MOXKYTh BBAKATUCA JIESIKI
aCIeKTU MOTO AISUIbHOCTI: (pOpMyBaHHS I[IHOBOI MOJITUKH, PIBEHb MPUOYTKY Ta TUIAHU
PO3BUTKY MIAIPUEMCTBA, AaHl IPO KOHTPAreHTIB Ta YKJIaJeH1 JOTOBOPH, MapKETHUHIOB1
JOCIIIJIKEHHSI Ta aHAJITUYHI OTJISIAU PUHKY, BIacHI PO3pOOKM Ta BUHAXOIH, Ha SIKI HE
oopMIICH] TATEHTH.

Cy0’exTamMu TIpaBa BJIACHOCTI Ha KOMEPIIMHY Ta€MHHUIIO, BIAMOBIIHO 10
JIIFOYOT0 3aKOHOJIAaBCTBA, € TPOMAJIHU YKpaiHMW, 1HO3EMIIl, MiANPUEMCTBA yCix Ghopm
BJIACHOCTI, YCTAHOBH, SIK1 31HCHIOIOTH CBOO JISUTbHICTH BiATIOBIIHO JI0 3aKOHOJIaBCTBA
VYkpainu 1 BU3HA4Yal0Th 1HPOpMaII0, IKa CTAHOBUTH 1X KOMEPLIMNHY TAEMHULIIO.

Crarrero 420 [{uBiibHOTO KOJEKCY YKpaiHM BHU3HAYEHO, IO KOMeEpIliiiHa
TAEMHHUIIS € OJHUM 3 00'€KTIB IHTEICKTyaabHOI BiacHocTi [45] . BiamosigHo, MaliHOBI
npaBa 1HTEJIEKTyaJbHOI BJIACHOCTI Ha KOMEPIIHY TA€EMHHUIIO HalekaTb 0cCoOl, siKa
MpPaBOMIPHO BH3HAjIa 1H(MOPMAII0O KOMEPIIMHOK TAEMHHIICIO, SKIINO IHIIE HE
BCTAHOBJIEHO J10roBOopoM. OTKe, IpaBoO BIACHOCTI HA KOMEPLINHY TAEMHUI[IO BUHUKAE 3
MOMEHTY ii Kjacudikaiili y BHU3HAUEHOMY 3aKOHOM MOPSAIKY 1 Ji€ 10 3aKIHYEHHS
TEpMiHY 11 3aCEKpeUeHHs a00 BITUYKEHHS Y BCTAHOBJIEHOMY 3aKOHO/IaBCTBOM MOPSIKY.

Sk 3a3nauae H.I'. Kapnenko [64], 3araqbHOBU3HAHUM € TMOJIOKEHHSI PO TE, IO
70 KOMEPIIMHOI TAEMHUIII HE CJIIJT BITHOCUTH (PyH/IaMEHTAJIbHI HAYKOBI JOCIIKEHHS,
OCKUJIbKM BOHU HE IMPUHOCATH NPUOYTKYy. SAKIIO X 111 JOCHIKCHHS HaOyBarOTh
NPUKIAAHOTO 3HAYEHHS, BOHM MOXYTh KIacU(IKyBaTUCh B SKOCTI KOMEpIIHHOT

TAEMHHUILIL.
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VY neBHUX BHUNAJKaX HAYKOBO-TEXHIYHY 1H(OpMaIli0 Ta AUIOBY 1HGOPMAIIIIO J0
SKOi BITHOCATHCA Tpo¢eciiiHl 3HAHHS MiANPUEMIIA 1 MPAIliBHUKA, TEXHOJIOTIYHI 3HAHHS
daxiBig 1 mpomo3uiii 3aliKaBICHUX CYyO’€KTIB BIAHOCHO CTaHy CIIpaB Ha PHHKY,
HEJIOIIILHO KJIacH(IKyBaTH SK KOMEPIIIHHY TAEMHHUIIO 4Yepe3 BEIUKI MaTepialibHi
BUTpPATH Ha 11 3aXKCT, TPYAHOIIII MPOBEACHHS OXOPOHHHUX 3aX0/IIB, @ TAKOXK Yy 3B'3KY 3 il
BUKOPHUCTAHHSAM B PEKJIAMHIN JTisJIBHOCTI, 00 JIJIsl MIJIBUILCHHS IMIJXKY MANPUEMCTBA,
TakK sK JI0 J1JI0BOI 1H(GOpMaIlii BiTHOCSITHCS

3 mpaBoBOi TOYKH 30py KOMEpIIHHA Ta€MHHUIL € 3aco00M 3axHUCTy BiJ
HEJIOOPOCOBICHOI KOHKYpEHIII B paMkax peaiizailii IpaBa Ha 1HTEJIEKTYaJbHY
BJIACHICTh. Lle 3araJbHOBU3HAHE y CBITI MOJIOKEHHS! BUIUIUBAE TAKOXK 13 3MICTY YHKTY
VIII crarti 2 KonBenii mpo 3acHyBaHHS BcecBITHBOT oprasizaiiii iHTEJNIEKTYalbHOT
BiIacHOCTI 1967 poky, 1o yTBepaKyBajia BcecBiTHIO opraHizaililo 1HTEJIEKTYadbHOT
BJIacHOCTI [7].

Tak mopymieHHsIM KOMEPIIHHOT TAEMHUII BBAXKAIOTHCS:

1) HeoOrpyHTOBaHA BiJIMOBA BiJl Ha/IaHHS BIJINMOBIAHOT 1H(GOpMaIlii;

2) HagaHHs 1HPOpMAIii, [0 HE BIANOBIIAE T1HCHOCTI;

3) ymMuCHE pUXOBYBaHHA 1H(pOpMaIIii,

4) po3roJIONICHHS JIep>KaBHOI a00 1HINOT TAEMHHUIIL, 1110 OXOPOHSETHCS 3aKOHOM,
0c00010, sIKa TTOBUHHA 30€piraTH It0 TAEMHHUITIO;

5) nopymieHHs TOPSAAKY 30eperKeHHS.

BignoBimno 1o cr. 162 Tocmogapcekoro kojekcy Ykpainu [16], cyO'ekt
rOCIIOJAPIOBAaHHA, IO € BOJIOAUIBIIEM TEXHIYHOI, OpraHizariiiHoi abo 1HIIOT
KOMepIIiitHO1 1H(dOopMallii, Mae MpaBO Ha 3aXUCT BiJ HE3aKOHHOTO BUKOPUCTAHHS III€i
iH(dopmarrii TpeTiMu ocobaMu, 3a yMOB, 110 1151 iHPOPMAIlIS Ma€E KOMEPIIINHY IHHICTh y
3B'SI3Ky 3 THUM, 110 BOHA HEBIJOMa TPETIM 0cobaM 1 A0 Hel HeMae BUIBHOTO JOCTYITY
IHIIUX OCI0 Ha 3aKOHHHUX IIiJICTaBaxX, a BOJIOJAUICHb 1H(OpMaIll BXHBA€ HAJICKHUX
3aX0MIB 70 OXOpOHU ii KOHGimeHIIHHOCTI. CTpOK MPaBOBOI OXOPOHH KOMEPIIiHOI
TAaEMHHIIl OOMEXYEThCS 4YacOM Jii CYKYMHOCTI 3a3HAYEHWX y YaCTHHI NPl Ii€i
ctatTi yMoB. Oco0a, sika MPOTUIIPABHO BUKOPHUCTOBYE KOMEPIIHHY 1H(POpPMAIlIO, 110

HAJICKHUTh CYO0'€KTy TOCTHOJapIOBaHHs, 3000B's3aHa BIAIIKOMYBATH 3aBAaHl HOMY
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TaKUMHU JISIMU 30UTKH BIJMOBIAHO 110 3akoHY. Oco0a, sika caMOCTIHHO 1 JOOPOCOBICHO
oJiepkaiia iHhopMaIlito, Mo € KOMEPIIIHHOI TAEMHMIICIO, MA€ TIPABO BUKOPHUCTOBYBATH
1110 1H(OpMAIIiI0 Ha CBIH PO3CYI.

B indopmamiitnomy smcti «IIpo npeski TUTaHHS NPAKTUKWA 3aCTOCYBaHHS
TOCIIOJAPChKUMH  CyJaMH  3aKOHONMaBcTBa Tmipo iHdopmamiro» Bim 28.03.2007
Ne 01-8/184 Bumoro I'ocromapcekoro Cyny VYkpainu [49] 3rigHo 1n.14 HamaeTthbces
pPO3'ICHEHHS, IO 3a MOPYIICHHS MaiHOBUX IIpaB IHTEIEKTYallbHOI BJIACHOCTI Ha
KOMEPIIIHHY TAEMHUITI0O YW TPaBO Ha «HOY-Xay», 30KpeMa, NUIIXOM J00yBaHHS
MPOTUIIPABHUM CIIOCOOOM 4y»O01 KOMEpIIIHHO1 1HPopMallii, po3roJIonieHHs ii 6e3 3roau
0co0M, YIIOBHOBaXEHOI Ha T€, YM CXWJIEHHS /O ii PO3TOJIOLIEHHS a00 BHUKOPUCTAHHS
qy>01 KoMepiiiHoi i1Hdopmalii 6e3 3roau YINOBHOBaXXEHOI 0OCOOM, BJIACHUK IlI€T
iH(dopMarllli Mae MpaBo Ha BIANIKOIYBAaHHS 3aBJIaHMX MAalHOBOI Ta MOPAJIbHOI IIKOJIU
BIJIIIOBITHO J10 mpaBwiI ctatei 1166 Ta 1167 [{usimeHoro koaekcy (435-15) [45]. Taka
[MBUTbHA BIJAMOBIIAIIBHICTG MOXKE HACTaBaTH 1 B pa3l BUMHEHHS 1M, 3a3HAYCHUX Y
rnaBi 4 3akoHy Ykpainu «IIpo 3axucT BiJl He1O0OPOCOBICHOT KOHKYpeHI1D» (236/96-BP)
[27]. TIpoTe He Moke OYTH 3aCTOCOBAHO BiOBIIAILHOCTI 32 30MpPaHHs, PO3rOJOMICHHS
Yl BUKOPHUCTAHHS BIJOMOCTEH, SKI HE MOXYTh HajeXaTh J0 Koja KOMEpPIIHHOI
TaEMHMUII 3T1JIHO 3 mpunucaMu nocranoBu Kadinety MinictpiB Ykpainu Big 09.08.1993
No 611 (911-93-m1) «IIpo mepemik BiIOMOCTEH, IO HE CTAHOBIATH KOMEPIIHHOI
TaeMHUII» [34].

Opuanuna ocoba, sika 3a3Hajia BTpaTH HEMAMHOBOTO XapakTepy, TOOTO Oyna
CIIpPUYMHEHA HEMAaiHOBA MIKOJA, MAa€ MPaBO Ha BIIIKOJYBaHHS MOPAJIHHOI IIKOIU.
Bianosinno no n. 4 Ilocranosu I[lnenymy BepxoBnoro Cyny Ykpainu Big 25 TpaBHS
2001 Ne 5 «IIpo BHeceHHs 3MiH Ta JOMOBHEHH J10 mocTaHoBU [lnenymy BepxoBHOTO
Cyny VYkpaiau Big 31 Oepesnst 1995p. Ne 4 «IIpo cymoBy mpakTHKy B CIpaBax Ipo
BIJIIIKOAYBAaHHS MOpajbHOI (HeMaitHOBOT) mikoau» [47] mijg HEeMaiHOBOKO IIKOJOMO,
3aMoOJIsSIHOI0 IOPUANYHIA 0C001, CII pO3yMITH BTpPATH HEMAaWHOBOTO XapakTepy, IO
HacTaJld y 3B'SI3Ky 3 MPUHIKEHHSM 11 JUIOBOI pernyTallii, MocsSraHHsM Ha (ipMoBe

HallMEHYBaHHs, TOBAapHUM 3HAK, BUPOOHHUYY MapKy, PO3TOJIOIICHHSIM KOMEpIiHOI
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TAEMHMIII, a TAKOK BUMHEHHSM Jii, CIPIMOBAHMX Ha 3HM)KEHHS MPECTHXKY UM HIJAPUB
JOBIPH JI0 11 AISUTHHOCTI.

PazoM i3 TepMiHOM «KOMEpIIiifHa Ta€EMHUI» YaCTO BUKOPHCTOBYIOTH 1 TaKHii
TEPMiH, SIK «HOY-Xay».

BignmosigHo mo m. 5 4. 1 cr. 1 3akony Ykpainu «IIpo nep:kaBHe perysiaroBaHHs
IisIbHOCTI y  cdepi TpaHchepy TexHouori»y [23] «HOy-xay» — 1€ TEXHidHa,
oprasizamiifHa a0o KomepiiiHa iHGOpMaris, MO OTpUMaHa 3aBISKH JOCBIIY Ta
BUNMPOOYBAHHIM TEXHOJIOTIT Ta ii CKJIAQJOBUX, fKa: HE € 3arajbHOBIAOMOIO YH
JETKOJOCTYIIHOIO Ha JIEHb YKJIaJEHHS JOrOoBOpY Hpo TpaHchep TEXHOJOrH; €
ICTOTHOIO, TOOTO BaXJIMBOK Ta KOPHCHOK U1 BUPOOHUUTBA MPOAYKIIII,
TEXHOJIOTIYHOTO Ipolecy Ta/ado HaJaHHA MOCIYT; € BU3HAUEHOIO, TOOTO OMUCAHOIO
JIOCTaTHHO BHUYEPITHO, MO0 MOXKIUBO OyJ0 TMEPEBIPUTH i1 BIAMOBIAHICTH KPUTEPIsIM
HE3arajJbHOBIJJOMOCTI Ta 1CTOTHOCTI.

[cHye nmuTaHHS IIOAO CIIBBIIHOIICHHSA MOHATH «HOY-Xay» Ta «KOMEPLIHHOI
TaeMHUI». Tak, Ha ChOTOJHINIHIA JEHb HE ICHYE €JIWHOI JYMKH CTOCOBHO I[bOTO
npuBoay. [leski BUeHI BIAHOCATh «HOY-Xay» 10 CTPYKTYpHU KOMEPUIAHOT TAEMHHMIIS, K
il eeMeHT, 1HIII K HATOMICTh BIIOKPEMITIOIOTH ii.

Hoy-xay mo cBoiil mpaBoBiii MPUPOJI — YaCTHHA KOMEPIIHHOI TaEMHUI, IO
aByii€ CcO0OI0 pimeHHs y cdepl TEeXHIKM W TEXHOJOTIH, SKi € pe3yJbTaTOM
IHTENEKTyaJIbHOI a00 TBOPYOI AISUIBHOCTI JIIOJMHUA Ta MA€ MPAKTHYHE 3aCTOCYBaHHS.
Came Taka iHQoOpMalis MOXKe TMO3HadaTtucs 1 fK 1Hdopmalls, L0 CTAaHOBHUTH
KOMEPIIIHHY TAEMHHUITIO, 1 IK HOY-Xay i1 BOJIOAUIBIIS.

JloCTKYIOUM CIiJIbHI O3HAKW TMOHSTh «HOY-Xay» Ta KOMEPIINHOI TaeMHHII],
M.B. Hereca Bu3Hauae HacTymHi: 1) pe3ynbTar iHTEICKTYyalbHOI MisUIBHOCTI 3aBXKIH
Ma€ HeMmarepiaabHUW XapakTep; 2) BIIICYTHICTh BUIBHOTO JOCTYNy TpETiX oci0; 3)
HE3arajJbHOBIZOMICTh iH(pOpMAIlil, M0 BH3HAYA€ ii KOMEPIHHY WIHHICTD, 4)
KoH(DimeHIHICTh 1HpOpMaIlii, sfKa CcKiIagae il 3MICT; 5) BIJACYTHICTH BHMOTH

a0COJIFOTHOI CEKpeTHOCTI [72, ¢. 146].



27

PO31T 2
3ABE3NEYEHHS OXOPOHU IHOOPMALIIT 3 OBMEXXEHUM JOCTYIIOM

2.1. lluBinibHO-paBoBMii 3axucT iH(popMalii 3 00MeKeHUM J0CTYIIOM

OnHiero 13 HarajJbHUX TPOOJieM ChOTOJHI € 3aXHCT 1Hopmallli 3 0OMeKEeHUM
JIOCTYTIOM.

Ha mamry mymKy, OCHOBHUMH €JICMEHTAMH Ta CKJIAJIOBUMH CHUCTEMH IPABOBOTO
3axXUCTy 1H(pOpMaIlii 3 0OMEKEHUM JJOCTYIIOM €:

1) ropunuuHe 3akpiruieHHs iHGopMallii 3 00OMEXEHUM JI0CTYIIOM, B HOPMaTUBHUX
JIOKyMEHTAaX;

2) Bu3HayeHHs 1HMOpMaIlii, KA MiJJISATae 3aXUCTY;

3) sixicHmid miAdip ociO, Kl OyIyTh MaTu JOCTYN A0 1H(POpMalii 3 0OMEXEHUM
JOCTYTIOM;

4) BU3HAYEHHS NOPAIKY IONYCKYy Ta AOCTyny A0 iHpopmalii 3 0OMeKEeHUM
JOCTYTIOM;

5) BCTaHOBJICHHS MOPSIIKY 30epekeHHs 1HpopMallii 3 00MeKEHUM JOCTYIIOM;

6) CTBOPEHHSI OPSJIKY MOBOKEHHS 3 1HGOPMAIIIEI0 3 00OMEKEHUM JIOCTYTIOM.

3anmopyKor yCIimHoi 00poThOM 3 HECAHKIIIOHOBAHUM JOCTYIIOM J0 iHbOpMaIlii
3 OOMEXEHUM JOCTYIIOM € 3acO00M 3axXUCTy 1H(pOpMallii, Ki BUKOPUCTOBYIOTHCS IS
BUPILIEHHS PI3HUX 3aBAaHb 13 3aXUCTOM 1H(OpMaIlli 3 OOMEKEHUM JOCTYIIOM, Y TOMY
YUCITI MOTIePEKEHHSI BUTOKY 1 3a0e3medueHHs Oe3MekH i€l iHpopMmarrii.

3acobu 3a0e3mnedeHHs1 3axuCTy iHGopMalii 3 OOMEKEHHUM JOCTYIIOM MOKHA
MOJUIATH Ha TPYTIH:

1) I'pyna TexHIYHUX 3ac00iB 3aXUCTy iH(MOpMAIIil OEAHYE armapaTHi i mporpaMHi
3acoOu. OCHOBH1 3acoOU: pe3epBHE KOIIIOBaHHS 1 BiJjaJieHe 30epiraHHs HalOUIbII
BOKJIMBUX MACHUBIB JaHUX B KOMI'IOTEPHIA CHCTEMI - Ha pETryJspHIA OCHOBI;
TyOJIFOBaHHS 1 pe3epBYBaHHS BCIX TIJICHCTEM MEPEX, SKI MalTh 3HAYCHHS IS
30epeKeHHs] JaHUX; CTBOPEHHS MOXJIMBOCTI TEPEPO3NOJAUISATA PECypCcU MEpexi B

BUIAKaX MOPYIICHHS MPALE3JaTHOCTI OKPEMHUX €JIEMEHTIB; 3a0e3MeueHHs] MOKIMBOCTI
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BUKOPUCTOBYBAaTH PE3EPBHI CUCTEMHU EJIEKTPOKUBIICHHS, 3a0e3MeueHHs1 Oe3MeKu BiJ
nokexi abo TMOMIKO/KEHHS  OOJaJHaHHS BOJOI0; YCTaHOBKA MPOTPaAMHOTO
3a0e3neyeH s, ske 3a0e3neuye 3axucT 0a3 gaHuX Ta 1HIIOI iHQoOpMalii Bix
HECaHKIIIOHOBAHOT'O JJOCTYIY;

2) Opranizaniiiai 3aco0u 3axucTy iH(MOpMaIli CKIagaroThCs 3 OpraHizarliitHo-
TEXHIYHUX (MATOTOBKA MPUMIIIEHDb 3 KOMITIOTepaMHu, IIPOKiIaaKa KabeJIbHOI CHCTEMH 3
ypaxyBaHHSM BHMOT OOMEXEHHS JIOCTYITy) Ta OpraHi3amiifHO-IpaBOBHUX (HAIIOHAIBHI
3aKOHOJABCTBA 1 IIpaBWja poOOOTH, BCTAHOBJIEHI KEPIBHUUTBOM KOHKPETHOIO
nignpueMcTBa). [lepeBaru oprasizamiiHux 3aco0iB MOJSATAIOTh Y TOMY, IO BOHU
JIO3BOJIAIOTh BUPILIYBATH O€3J114 PI3HOPIAHUX MPOOJIeM, MPOCTI B peaizallii, IIBUIKO
pearyloTh Ha HeOakaHi Jii B MEpexXi, MalTh MIMPOKI MOXIMBOCTI Mojaudikamii 1
po3BuTKY. Hemomiku opranizamiiHux 3aco0iB - BHCOKa 3aJICKHICTh B CyO'€KTHBHUX
(dakTopiB, y TOMY YKCII BIJl 3arajJbHOi Oprasizamii poOoTH 13 3aXUCTy 1H(POpPMAIIii.

HaiiGinp1m 4iTko crmocodu 3aXKCTy MpaB Ha iH(popMaIlito 3 00MEKEHUM JI0CTYTIOM
BHU3HAYEHI 11070 KOMEPIIIHHOT TAEMHHIII.

JIns mignpueEMCTB OJHUM 13 CIOCOOIB BMIKMBAHHS B €KOHOMIUHIM OOpOTHOI €
3a0e3MneueHHs 30epeKeHHs KOMEPIIHHOI TAEMHHUII, a TOMY 3a0€3MeUeHHsI OXOPOHHU BiJl
il pO3rOJIOIIEHHS — OJIHE 3 MPIOPUTETHHUX 3aBAaHb KOXKHOTO Cy0'€KTa TOCIOAAPIOBAHHS.

[Hdopmalris, SKOWO BOJIOAIE MIAMPHUEMCTBO € BAXIUBOI [JIsI KOMEPIIAHOTO
yCcHixXy 1, OHOYAaCHO, CTAHOBUThH IHTEpeC KOHKYpeHTIB. HaBegemo kijibka BUMAJKIB,
KOJIM HEe3aXUIICHICTh KOMEPIIHHOT TAEMHUII MPU3BOUTH 10 HEraTUBHUX HACIIIJIKIB:

1) mpamiBHUK TIiCAsS 3BUIBHEHHS BIJKPUB CBOE TMIANPUEMCTBO Ta TOYaB
3MIMCHIOBATH TOTOXHY MISUTBHICTh 3 BHUKOPUCTAHHAM BIJIOMOCTEH, OTpPUMaHUX 3a
monepeaHiM MicIieM poOoTH;

2) MeHemKep 3BUIBHUBCA 3 pobOTH, a 3 €000 3a0paB 0a3y KOHTAKTIB
KJIIEHTChKOI 0a3u. Tenep Bci KOHKYPEHTH Tele(POHYIOTh UM KJII€HTaM, MPOMOHYIOYU
HUOKY1 I[1HU;

3) 1mKeHep, KU paHillie MpaloBaB Ha MIJANPUEMCTBI, 3BUILHUBIINUCH, MOYaB

peali3oByBaTH 1711 Y HOBOro poOOTOMABISA, SIKI OTPUMAld TEXHIYHE pIIICHHS Ha
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MIJMPUEMCTBI 3 SIKOTO 3BUIBHMBCA 1HXKEHEp. K pe3ynabTrar — MNPOAYKT YK€ HE €
YHIKaJIbHHUM.

[lo xapakTepHO, BIJOMOCTI KOMEPIIMHOTO XapakTepy € KOMEpLiHHOIO
TaEMHHICI0O YW KOH(DIACHIIHHOK 1H(GOpMAlI€l0 JIMIIE TOAl, KOJIU IIe MHiATBEPIHKEHO
BIJIMOBITHUMH JTOKYMEHTAJIBbHO 3a()iKCOBAHMMH HOPMaMH BIIACHHUKA MiANPUEMCTBA. |
nepea TUM, SIK CTaTh 10 poOOTH, MONEePeIHbO MpaIliBHUK 000B’SI3KOBO MOBUHEH OyTH
O3HaOMJICHHH 3 TepeikoM Takoi iHdopmarii. SIKIIo He MOBIJOMUTH MpalliBHUKA MPO
Te, Kl caMe BIJIOMOCTI HAJIEKATh J0 KOMEPIIIHHOI TAEMHUII, TO, BIJMOBIIHO, BiH 1 HE
OyJie HECTH BIJMOBIAAIBHOCTI 32 TX PO3TOIOIIECHHS.

[Ilo6 mneBHa iH(dopMamis Hajexala 1O KOMEpPUIMHOI TaeMHHULI Cy0'ekTa
roCroJapioBaHHs, OCTAHHHOMY 3 METOI BHUKOPHUCTAHHS CBOIX IpaB Ha KOMEPIIHHY
TAEMHMITIO Ta 3aXUCTY BiJ 1l pO3TOJIONICHHS HEOOX1THO Oo(pOopMUTH TaKy 1H(OpMAIlito
IOPUIUTHO.

TakuM YMHOM, HEOOXITHO PO3POOMTH METOAM OXOpPOHH, OO 3amo0IrTi B
MOJAJILLIOMY HEMPABOMIPHUN KOMEPLIHHOT TaeMHUII. J{J1s1 bOTO HEOOX1HO:

1) po3poOuTH Ha NIANPUEMCTBI TOJOKEHHS PO KOMEPLINHY TAEMHHUIIIO, B IKOMY
BKa3aTH HACTYTHI MOJOXKECHHS:

a) MepeTiK BiIOMOCTEM, 1110 CTAHOBJIATH KOMEPIIMHY TAEMHHUITIO;

0) MOPSIOK 3aXUCTy KOMEPIIIMHOT TAEMHMIT;

B) MeEXaHI3M 3a0e3Me4eHHs JOCTYyNy CTOPOHHIX OCI0 10 KOMEpIiHHOI
1H(bOopMarlii;

I') BIAMOBIIAJBHICTG 3a PO3TOJIOMICHHS BIJIOMOCTEH, IO CTAaHOBJISATH
KOMEPLINHY TAEMHMIIIO;

I) TMOPSAJAOK BHUJAYl MpaIliBHUKAM JOKYMEHTIB, BIJJOMOCTEW, TEpeIaHHs
iH(dopmarrii, sSKka CTaHOBUTh KOMEPIIIHHY TAEMHHIIO MiANPUEMCTBA, KOHTpAreHTam,
KJIIEHTaM 1 JIEp>KaBHUM OpraHam;

1) paBWiia AOCTYMy 110 iHGOpMaIlii, sika € KOMEPIIHOI0 TAEMHUIIEIO;

€) KOHKPETHUM CTPOK, Ha KU 1H(opMallis HabyBae cTaTyCcy KOMEPIIHHO1

TAEMHMITI, 1 TOPSIZIOK BUKITFOUEHHS 1HGOopMallii 13 CKi1ajy KOMEPIiHOT TAEMHHIII TOIIIO.
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2) po3poOUTH 1HCTPYKIII W00 JOTPUMAHHS PEKUMY HEPO3TOJIOIMICHHS
KOMEPIIIHHOT TAEMHUIT;

3) po3pobuTH yroay mpo HEPO3TOJIOMICHHS KOMEPIIMHOI TAEMHHUIII.

[TonoxeHHsT MpoO KOMEPLIMHY TAEMHHII0 MOXE CTaTh OJHUM 3 €(PEKTUBHHX
NUIAXIB BUPIMICHHS MPOOJIEMH OXOpPOHM KOH(}iAeHMiHOT iHpopmalii. Bono €
JIOKaJIbHUM HOPMATHBHUM AaKTOM, SIKMM MPUMMAETHhCS Ha MIANPUEMCTBI Ta BHU3HAYA€
0o0’em 1HGopMalli, sfKa CTAHOBUTh KOMEPIIMHY TAaEMHHIIO, a TaKOX BiIOOpaxye
NOPSJIOK i1 BAKOPUCTAHHS, 30€pIiraHHs Ta MOLIMPEHHS.

Croromni Bce OLIbIIE Ha MIANPHEMCTBAX 3 ABISIOTHCA HEOOXIJHI BaKeml s
TOTO, 00 MPUTATHYTU 10 BIAMOBIJATBHOCTI 200 MPUMYCUTH BIJIIKOAYBATH 30MTOK
CHiBPOOITHHKIB, 5Kl Hopymuiau [1oyioxeHHs PO KOMEPIHHY TAEMHHUIIIO.

[IpaBoMipHUI BONOLIEIF KOMEPIIHHOT TAEMHHUIIL, TIpaBa SKOTO MOPYIICHI, MOXKeE
3BEPHYTHUCH 10 CYAy 3 IMBUIBHUM I1030BOM, BHOPABIIM OJIUH 13 3arajlbHUX CIOCO0IB
3aXHUCTY, sKi nepemdaueni c¢tT. 16 [{uBinpHoro komekcy Ykpainu [45].

[Toreprniyii  Big PO3TOJIOLICHHS BIIOMOCTEH, W0 CKJIAJal0Th KOMEPIIMHY
TAEMHULIO, HalyacTimie BUOMPAOTh TaKW LMBLILHO-MPABOBHM CMOCIO 3aXHUCTy, SK
BIJIIIKOAYBaHHS 3aBAaHUX 30UTKiB (11. 8 4. 2 ¢T. 16 LluBinbHOTO KOMEKCY YKpainu) [45]
Ta /abo KoMmeHcallisi MopajibHO1 KoAH (1. 9 4. 2 cT. 16 L{uBlibHOTO KOJIEKCY YKpaiHM)
[45], pimmie 3BepTarOThCSA 3 [MO30BAMHM PO BHM3HAHHS HE3aKOHHHUM PO3TOJIOIICHHS
B1JIOMOCTEH, 110 CTAHOBJISITh KOMEPIIHHY TAEMHHUIIIO.

Ax 3azHaueHo y n. 3 Poz’sichenns Ilpesumii Bumioro apOGiTpaxHoro cymay
VYkpainn 31 3midamu Big 01.02.2005p., mpu BUpimIeHHI CIOpPiB, TMOB’S3aHUX 3
BIJIIIKOTYBaHHSIM MOPAJIbHOI IIKOJIM CJI1JI MaTH Ha yBas3i, 110 BIAMOBIIHO 10 cTaTTi 440-
1 [uBinpHOTO KOAEKCY YKpaiHM BHUHHA Yy 3amlOJISHHI I€l MKOIU ocoba Moxke OyTu
3BUIBHEHA B1J OOOB’SI3KY BIAIIKOAYBAaHHSA TUIBKM 3a YMOBH, SKIIO BOHA JIOBEJE
BIJICYTHICTh CBO€1 BHUHHU (yMHUCIy a0o HeoOepexxHocTi). TakuM 4YWMHOM, MO3UBay
MOBUHEH JIOBECTH Jinile (haKT 3aroAisTHHS HOMY MOpajIbHOI IIKOAM BiAMOBi/IaueM, a HE
HAsBHICTB Y 1IbOMY BUHH OCTaHHBOTO [48].

Posrnspgatoun cyloBy MpaKkTHKy, MOXXHA 3pOOMTH BHCHOBOK, IO 3aXHCT

KOMEpILiiHOT 1HpOopMallii Mae HU3bKUI piBEeHb €(DEKTUBHOCTI B YKpaiHi B MOPIBHAHHI 3
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kpaiHamu €Bporneiickkoro Coro3y ta CIIA. HaitOuibmmmu npodiaeMaMu TPy poO3TIIs Il
Oyab-aKOi CHpaBU TakKoi KaTeropii € NHUTaHHS JOKa3iB 1 JOKa3yBaHHSA (akTy
PO3TOJIONICHHS KOMEPLIWHOT Ta€MHUII, BU3HAYEHHS PEAJbHOTO PO3MIPY HaHECeHOI
IIKOJIM Ta MPUTATHEHHSI MpaIliBHUKA IO MaTepiaabHO1 BIAMOBIAAIBHOCTI.

Hampuknan, ITocranoBoro BepxosHoro Cymy Bim 28.02.2019 p. y cmpasi
Ne 752/5775/16-11 3anumeno Oe3 3aJ0BOJIEHHS KacallliHy CKapry y copaBl IIpo
NPUTATHEHHS 70 BIAMOBITANIBHOCTI 3a MPUBIACHEHHS i HEMPaBOMIpHE BUKOPUCTAHHSA Y
BJIACHUX LIJISAX KOMEPUIWHOI TAEMHUII FOPUIUYHOI OCOOU, OCKUIBKU HE JIOBEJIEHO (PaKT
PO3TOJIOIICHHST W HE HaJaHO JOKa3iB MMOPYUIEHHS BIJMOBIJAYeM IpaB I[103MBaya,
TOOTO MO3MBAa4 HE [JIOBIB y CyAl, LIO0 BIANOBIIa4 HE3aKOHHO BUKOPUCTOBYBAaB
KOMEpIIiiiHY TAEMHHUIIIO To3uBava [46].

[Mlogo 1HCTUTYTY KoMepliiHOT TaemHuill, Ha aymky O.0 KymiHiu, icHye
HEOOXIAHICTh y BUPILIEHHI TAKUX MMUTaHb, a caMe: pO3pOOJICHHS MEXaHI3MYy 311CHEHHS
IpaBa BJIACHOCTI Ha iH(OpMaIIilo, [0 CTAHOBUTh KOMEPI[IITHY TAEMHHUIIIO; PO3POOTICHHS
METOAYy BU3HAYEHHS 11 BapTOCTI; PO3POOJICHHS MIACTAaB JJIsi OpraHi3aiiiiHO-IPaBOBUX
3aXO/iB 13 MUTaHb 3aXHUCTY KOMEPIIHOT TaeMHuII [68].

Mu B CBOIO 4epry MiJIKPECIIOEMO, 10 Ha €(EeKTHUBHICTh OXOPOHU KOMEPIIMHOI
Ta€EMHMUII BILUIUBAE:

1) HanmexHe AOKYMEHTalbHE O(GOPMIICHHS, TOMYy YMOBH NMPO BUKOPUCTAHHS Ta
3aXHUCT KOMEPIIMHOI TAEMHUIII 0a)KaHO PEryJOBaTU B JIOTOBIPHOMY MOPSAKY HE JUIIE 3
npariBHUKaMH, a i y9aCHUKaMH Ta KOHTPareHTaMH,

2) 3aranbpHICTh, TOOTO HEOOXITHO BIMIMUTH B TUMOBUX «3000B’s3aHb MPO
HEPO3TOJIOLIEHHSI KOMEPIIHHOT TAEMHUII Ta KOH(IAEHIIHHOI 1HOopMalii KoMIaHii», a
CJT TAXOAUTH 1HIWBIAyaldbHO 1 HAMOUTIBIIE yBard MPUIITUTH TaKUM PO3JiiIaM, SK
NepeITiK KOMEPIIHHOT TAEMHHUITI KOHKPETHO Ha MiIIMPUEMCTBI;

3) BIAMOBIIAJILHICTh, TOMY PEKOMEHAYEMO MPOIMUCATH KOHKPETHY cymy mTpady,
SK MIpy BIAMOBIAAJIBHOCTI, Ta PO3MEXKYBATH BIAMOBINANBHICTh 32 HEBUKOHAHHS YMOB
a00 BUMHEHHs JAiH, SIK1 MPU3BEIU JO PO3TOJONICHHS 1H(pOpMaIlii, 1 sIKi HE PUBEIIU 10

HACJIIJIKIB Y BUTJISA1 PO3TOJIONICHHS, ajie MaJIu MICIIS.


https://ligazakon.net/document/view/C007475?ed=2019_02_28&
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[ToTpiOHO 3BEpHYTH yBary Ha pIBEHb 3aXHCTy HOY-xay B YKpaiHi, ajke BiH
3HaYHO HIDKYMM, Y MOPIBHSIHHI 3 3aXHCTOM I1HIIMX BHUAIB iH(pOpMalii 3 0OMeKEeHUM
noctynoM. Take cTaHOBHUIIE 3yMOBJICHO, TIEPEIYCIM BIJICYTHICTIO CIIELIaJIbHOTO 3aKOHY,
HIANPUEMCTBI «YKpPaiHCHKHM 1HCTUTYT IHTENEKTYyalbHOI BJIACHOCTI» Ta HaJaHHS iM
MIPaBOBOi OXOPOHU HE TUIBKH 3ac00aMu OOPOTHOM 3 HEJIOOPOCOBICHOK KOHKYPEHITIETO,
a i HopMaMmu 3aKoHY. B 3akoHOmaBcTBI YKpaiHu He mepeadayeHa BiIMOBIAAIBHICTD 3a
PO3roJIONIEHHST HOY-Xay. Y pa3i MOpPYIIECHHsS IMpaB Ha HOY-Xay, BIAMOBIJAIBHICTH 3a
NOpYILIEHHS B1I0YBAa€ThCA 3a 3aralbHUMHM HOpMamu, To0To, cratTs 507 LluBiapHOTO
Kojekcy Ykpainm [45]. 3axucT mpaB BIIACHUKIB HOY-Xay MOMJIMBHH 3a JOIMOMOTOIO
JIOTOBOPY IPO IMepeavy HOy-xay IHIIUM cy0’ekTaMm. BapTo 3a3HaunTH, 110 KOMEpIiiiHa
TAEMHMUIISI HE MOKE ICHYBAaTH 11032 MiMPUEMCTBOM, SIK TUIBKM BOHA BUXOAMTH 3a HOTO
MEXI1 Ta MepeAaeThbes HIINA 0co01, 1 nepeaayda 3A1HCHIOETHCS BXKE 3a IHCTUTYTOM HOY-
xay. [Ipu npomy Haituacriiie nepenadya nIpaB Ha BUKOPUCTAHHS KOMEPIIIHOI TaeMHULI
B110yBa€THCS 32 JIIEH31IMHUM JJOTOBOPOM MPO Mepeady Hoy-Xay.

AKTyaJIbHUM ChOTOJIHI 3aJIMIIAETHCA MUTaHHA (OPMYBAHHS IHCTUTYTY HOY-Xay B
YKpaiHCHKOMY TIpaBi 1 HOTO BIAMEXYBaHHS BiJl KOMEPIIIHHOT TAEMHUITI.

OcHOBYy mJi1 BIOCKOHAJIIEHHA TMPAaBOBOIO BHU3HAYEHHA HOy-Xay B YKpaiHi
CTAaHOBUTh YToJla TMpPO TMAapTHEPCTBO Ta CHIBPOOITHUITBO MiX YKpaiHOWO Ta
€sporneiicbkum Coro3om Bia 15 uepHs 1994 poky [44].

Tak, BianoBigHO 10 4. 1 cT. 50 Yromau, «10 1HTEJIEKTyalbHOI, MPOMHUCIOBOI Ta
KOMEPIIIHHOT BIACHOCTI BXOJHUTH 3aXUCT HEPO3KPUTOI 1H(OPMAIIil CTOCOBHO HOY-Xay».
Brim, cr. 420 [usinbHOro Kozekcy VYkpainu [45] cepen mnepeniky 00’ €KTiB
1HTEJIEKTYaJIbHOI BJACHOCTI HE MICTUTb.

Takum yrHOM, Citij nonoBHUTH cT. 420 [{uBiIbHOTO KOACKCY YKpaiHU CTOCOBHO
3a3HAYEHHS HOY-Xay 00 €KTOM I1HTENEKTyaJlbHOi BJIACHOCTI, a KHUTY 4 JIONOBHUTH
PO3LIOM IIOJIO MPaB 1HTEJIEKTYaIbHOI BJIACHOCTI HA HOY-Xay.

UuHHE 3aKOHOJABCTBO YKpaiHW, AK OyJ0 3a3HAYEHO BHILE, HE BCTAHOBIIIOE
BIJINOBIJIAJILHOCTI 32 PO3TOJIOIIEHHS HOY-Xay. B pa3l mnopyileHHs MpaB 3axuUCT

BiIOYBAETHCS BIJIMOBITHO /10 3arajbHUX MPUHIIUIIB 3aXUCTy UBUIHHUX MPaB, B TOM Yac
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SK MOPYIICHHS KOMEPIIHHOT TAEMHHUII TSATHE 32 COO0I0 KPUMIHAJIBHY, aIMIHICTPATUBHY
1 IUBITLHO-TIPABOBY.

JUis  4iTKOTO pO3MEXyBaHHS JBOX HAaBEACHUX IMOHATh CIiJ y ThaBi 46
[{uB1IbHOTO KOJEKCY YKpaiHM 3aKpIIUTH, IO BIJIOMOCTI, SIKI CKJIaJIal0Th KOMEPIIHHY
TAEMHUINIO, Y LMBUIBHOMY OOIry BHUCTYMAalOTh, AK HOY-Xay, OJHOYACHO TJaBy 75
[{uB1IBHOTO KOJIEKCY YKpaiHU JOMOBHUBIIM HOPMOIO PO Tepeaady Hoy-Xay.

Crmocobu oxopoHu OaHkamu iH(poOpMaIii Ta BIAOMOCTEH, IO CTAHOBIATH
OAHKIBCbKY TAa€MHHMIIO, HaBeAeHO Yy po3aum 2 IlpaBun 30epiraHHs, 3axucTy,
BUKOPUCTAHHA Ta PO3KPUTTA OaHKIBChKOi TaeMHulll [locTaHoBM  mpaBiiHHS
HamionansHoro banky Ykpainu Ne 267 Big 14.07.2006p. [26].

XOTUIOCh OW 3a3HAYMTH, IO Cepejl HEIONIKIB MPABOBOTO MEXaHI3MY OXOPOHHU
OaHKIBCHKOT TAEMHUII CJiJ BiA3HAYUTH HACTYIHI: ICHYIOTh HEJOJIKU IPaBOBOI
OXOpOHU OAHKIBCHKOI TAEMHHMII, B T.4. 1 NPOTAIMH Ta MNPOTUPIY Yy BIAMNOBIIHOMY
3aKOHOJIABCTBI; BIJICYTHIM HOPMOTBOPYMI Ta MpPaBO3aCTOCOBHHUI JIOCBIJl TIPABOBOI
OXOpOHU OAHKIBCHKOI TAa€MHHMII B YKpaiHi; JJATEHTHUN XapakKTep 3JI0YMHIB Yy cdepi
OXOPOHM OAHKIBCHKOT TAEMHHUIII.

[nsxu momofaHHs MPOOJIeM TPaBOBOI OXOPOHM OAHKIBCHKOI TAEMHHII MU
BOAYaEMO B HACTYITHOMY: NMPUMHATTI BIAMOBIIHOTO 3aKOHY, SIKMM OM CHCTEMaTH3yBaB
MTOJIO’KEHHSI CTOCOBHO OXOPOHM OaHKIBCHKOI TA€MHHIII, i1 3aKOHOAABYOTO BHU3HAYEHHS
Ta TapaHTId 3axWCTy; BHU3HAUYEHHI HAa 3aKOHOJABYOMY pIBHI MPABOBUX 3acaj
OJIep>KaHHS, BUKOPHUCTAHHS, TMOLIMPEHHs, 30epiraHHs Ta OXOpPOHM 1H(oOpMallii, sKa
CTAaHOBUTh OaHKIBCBKY TA€EMHUIIO, 3 METOI0 3a0e3leyeHHsT MpaB (I3UYHUX Ta
IOPUIUYHUX OCI0 Ha BOJIOAIHHS, KOPHUCTYBAaHHS Ta PO3MOPSIKEHHS TaKOIO
iH(opMaIliero; cUCTeMaTH3yBaHHI 3aKOHOJIABCTBA y cdepi OXOpoHH OaHKIBCHKOT
1H(dopmarrii, po3po0JIeHHI €IUHOTO MIIXO0MY A0 OXOPOHU OAaHKIBCHKOI TAEMHHIN Ta IO
BU3HAYCHHSI MOHATIHHOTO amapary B 1ii cdepi.

Cepen HampsiMiB BIIOCKOHAJIEHHS IPABOBOI'O MEXaHI3My 3aXHUCTy OaHKIBCHKOI
TAEMHMUII CJI1]] BII3HAYUTH HACTYIIHI:

1) mpomec poO6OTH OaHKIBCBKMX YCTaHOB 3 TMEPCOHAIBHUMHU JaHUMU Mae

BPETYJIbOBYBATHUCS HE JIUILIE [UIIXOM MPUIHATTS JOKAJIBHUX MPOLETYPHUX TOKYMEHTIB,
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a W Ha JepaBHOMY piBHI (30Kpema, IUISXOM MPUUHATTSA BIAMOBITHOTO CHIJIBHOTO
nokyMeHnty HarionanpHum OankoMm Ykpainu Ta JlepxkaBHOWO ciyx0010 YkpaiHu 3
MUTaHb 3aXUCTY MEPCOHATBHUX JAHUX).

2) BBaXXaeMoO, IO JI0 3aKOHOJABCTBA YKpaiHU CIIiJl BHECTU TOJOXKEHHS, Kl Ou
MOKJIaganu 000B’A30K 30epiraTé 1 Ha Taki (PIHAHCOBI YCTaHOBH, AK: KPEAUTHI CIILIKHU;
JI3UHTOBl KOMMaHIi; JIoMOap/iy; CTpaxoBl KOMIIaHii; JIOBIpYl TOBAPUCTBA; YCTAHOBU
HAKOMHMYYBaJIbHOTO MEHCIIHOTO 3a0e3MeueHHs; IHBECTHIIIHI (POHAM 1 KOMMIaHII.

3) HeoOX1AHO YXBAJWTHU MNiA3aKOHHUM HOPMATHBHO-IIPABOBHM aKT, y SIKOMY O
BU3HAUYaNIMCA OUIBII JE€TaJbHO BUMOTU JO TEKCTYy 3alMTy, MOPSJKY HOro CkiagaHHs,
HalpaBJICHHS, a TAaKOX BCTAHOBIIOBajgacs O BIJMOBINAIBHICT, 3a MEPEBUIICHHS
npaifiBHUKaMu MiHicTepcTBa (iHAHCIB CBOIX MOBHOBAXKEHB IMPH peallizallii BKa3aHOTO
npaBa, abo nepeadaunT i BUMOru y 3akoHil «[Ipo GaHku 1 OaHKIBCHKY MISUTHHICTH
[21].

[lepeiineMo 10 po3riisaLy 3aXUCTy NEPCOHABHUX JaHuX. He3Baxarouu Ha 3HaAUHY
KUIbKICTh HOPMATUBHO-TIPABOBUX aKTIB Y L1i cepi, AKICTh IPABOBOTO 3a0€3MEUEHHS Ta
npaBopeanizaiii € He3aaoBUIbHOW. Tak, KoHcturyuis Ykpainu mae psg oOMexeHb
JUSITBHOCTI, 110 TIOB’si3aHa 3 1HGOPMAIIHHUMU TaHUMH TIPO 0cO0y Ta KOH(IACHITIHHOIO
1H(pOpMAIlIEI0 00 OCOOMCTOrO KUTTS JIIOAUHHM, XO04Ya MEXaHI3MY, CIPOMOKHOIO
peani3oByBaTH KOHCTUTYIIIHI TapaHTIi HAa IPAKTHIIl, HE ICHYE.

3akoHOM Ykpainu «lIpo 3aXUCT nepCOHANBHUX TAHUX» BCTAHOBJIEHO MOJIOKEHHS
po Te, o0 00poOKa MEPCOHATBHUX AaHUX MOXKE 3A1MCHIOBATUCH TIJILKHU BIAMOBIAHO 0
MeTu o0poOkH, ska Oyna chopmylbOBaHa MIPU OTPUMAaHHI y Cy0’€KTa MEPCOHATBHUX
JaHUX 3roau Ha oOpoOKy paHux. KoxkHoro pasy mnpu 3MiHI METH BUKOPUCTaHHS
NEPCOHAIBHUX JaHUX, BIACHUK 0a3u NMEpCOHAIBbHUX AaHUX 3000B’S3aHUN MOBTOPHO
3BEpHYTUCH JI0 CY0 €KTa MEPCOHATBHUX JAHHUX 32 OTPUMAHHSM 3T0JIM Ha BUKOPUCTAHHS
HOro MepcoHaIbHUX JTaHUX I HOBOI MeTH. OpHak, y 3aKkoHI BIACYTHI HOPMH, SIKI O
JIeTali3yBaji 1 KOHKPETU3YyBaJIl HOro 3aCTOCYBAaHHS JIJIsl OKPEMHX KaTeropii cy0’eKTiB
(cTpaxoBi KOMIIaHii, MEIWYHI YyCTaHOBH, OaHKH TOII0) [82].

30upanHs, 30epiraHHs BUKOPHUCTaHHS Ta TOIMMUPEHHS  KOHDIICHIIHHOT

iH(popmartii mpo ocoly 6e3 i 3roau AepKaBoO0, OPraHaMHU MICIIEBOTO CaMOBPSTyBaHHS,
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IOpUIMYHUMHE 200 (i3UYHUMH O0CO0aMH BHM3HAETHhCS BTPY4YaHHSIM B ii ocoOucTe Ta
CiIMEHHEe XUTTS, SKE JOMYCKAEThCA BUHATKOBO, y BHUIAJKaX, BU3HAYCHHUX 3aKOHOM, 1
JWIE B 1HTEpecax HalllOHAJIBbHOI O€3MeKH, EKOHOMIYHOTO JOOpOoOyYTy Ta MpaB JIOAUHU
[86]. ITynkt 20 IToctanoru Ilnenymy BCY Nel Bixg 27.02.2009 akiieHTye yBary Ha
TOMY, IO CyAaM CIiJ ypaxoByBatu mojoxeHHs 4. 11 cr. 30 3akony Ykpaiam «IIpo
iH(opMalrito», B sSKii 3a3Ha4eHO, 110 1H(GOpPMAIlIT 3 0OMEKEHHM JIOCTYIIOM MOXXE OyTH
nomupena 0e3 3rofu ii BIacHUKA, SIKIIO 11 iHGopMaIlis € CyCHUIbHO 3HAUMMOIO, TOOTO
SKIIO BOHA € MPEIMETOM I'POMAJICHKOrO 1HTEPECY 1 SAKILIO IPaBO I'POMAJICHKOCTI 3HATH
10 1HGOpMaIIio TepeBakae MpaBo i1 BJIACHUKA HA ii 3aXHUCT, 110 BIJAIMOBIJIA€ MPAKTHUII
3acrocyBanHs €CIIJI ct. 8 Konsentii [50].

Otxe, mepen TUM §K, NepcoHainbHa iH(oOpMalis npo (izuyHy ocody Oyne
0OpOOJSATUCH, B TOMY YHUCJI MOMIMPIOBATUCH, BIAMOBIAHO 70 cTaTTi 11 3akony Ykpainu
«[Ipo 3axMCT MEPCOHAIBHUX JaHUX» [28], HEOOXiTHO OTPHMATH 3rojay ado JO03BLT Bij
1iei ocobu Ha 0OpoOKy ii mepcoHanbHUX JaHuX. [IpoTe chOroaHi B yMOBax maHAeMii
COVID-19 € BuHATOK, IO Ha Mepioa KapaHTUHY Ta mpotsroMm 30 AHIB 3 JHS HOTO
BIJIMIHM JJO3BOJISIETHCSI 0OpOOKA MEPCOHATBHUX JaHUX 0€3 3roAu 0coOu — iX BIacCHHKA.
Jlo3BossIETHCST 0OpOOKA JAHUX, 110 CTOCYIOTHCSI CTAHy 3/I0POB’S, MICIISl TOCHITaI3aIlil
ab0 camoi130J1s1111, MPI3BUIIIA, 1M 51, IO OATHKOBI, IaTH HAPOJKEHHS, MICIIS MPOKUBAHHS,
pobotu (HaBuaHHs). OOpoOKa JO3BOJAETHCA 3 METOK MPOTUIII IOIIUPEHHIO
KopoHaBipycHoi xBopoou (COVID-19) [22].

[IpoOneMHUM MOMEHTOM, M0 NOTpedye HAAIMHOI CHCTEMH  3aXHUCTY
MEPCOHAILHUX JaHUX B Mporieci iXx oOpoOKu, € po3MileHHs iX B Mepexi [HTepHeT.
OCKUIBKM TEPCOHANIbHI JaHl KOXXHOTO 3 HAac 4Yd TO MEAUYHOro, 4 (h1HAHCOBOTO
XapaKkTepy, He Ka)Xydd BXKeE MPO Ti, 110 MU BUKOPHUCTOBYEMO Y CBOiX BI3UTKaX, € abo
MOXYTh OyTH 00'€KTOM BHUKOPUCTAaHHS B aBTOMAaTHM30BaHIN cucTteMi oOpoOku. Mwu,
KOPUCTYIOUHCHh [HTEpPHETOM, TaM 3aJMIIAEMO BEJIHMKY KUIBKICTh CBOIX IEPCOHAIBHHUX
MaHuX. | BUKOpHUCTaHHS HAIIMX JAaHUX HIYMM HE OOMEXEeHe 1 He BperyjboBaHe, TOOTO
(baKkTHUYHO TakKl JlaHl 3aJUIIAIOTHCA HE 3aXMIIEHUMHU. | BOHU O€3MepeikoJHO MOXKYTh

BUKOPHUCTOBYBATHCh 3 MCTOIO BIUIMBY Ha HaI BI/I6ip, qnu TO eKOHOMiQHHﬁ, qn TO
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MOMITUYHUN - OyIb-SIKMM, MOXKYTh BIUIMBATH Ha HAIlll MEPEKOHAHHS 1 JAYMKH abo
BUKOPHCTOBYBATUCH SIKMMOCH 1HIIIUM YHHOM.

[lepciekTrBaMU BIOCKOHAJICHHS HAMOLIbII «C1a0KOi TJaHKKW» B CUCTEM1 00pOOKH
NEPCOHANBHUX JaHUX — 3aXUCTy — €: IOPUAMYHE CYINPOBOKEHHS 3aXHUCTY
MEPCOHAILHUX JaHWX y Mepexki Internet, OCKIIbKM I HE3aXWINEHICTh CHOTOJHI CTa€
BaroMHM Ba)KeJIeM BIUIMBY Ha MISJIbHICTh CYO’€KTIB IEPCOHAIBHUX JAaHMUX; YiTKa
dikcarliss BiAMOBITAIBHOCTI BOJOAUIBINB MEPCOHATBHUX JAaHUX y BHUIIAIKaX, KOJHU IIi
JlaHl CTAalOTh 3arajibHOBIAOMUMU (Yepe3 CaHKIli, MPUTATHEHHS 10 BiAMOBIAAIBHOCTI Ta
iumi) [61, c. 106-107].

[IpomoHyeEMO TaKOXX BHUBECTH B OKPEMHH 3aKOH 3aXHCT IMEPCOHAIBHHUX JTaHHUX
HEIMOBHOJIITHIX, TOMY IO Iie OuTbIn BpaznuBi AaHi. iTu moTpeOyroTh 0COOIUBOTO
3aXMCTy B TUTaHHI MEPCOHAIBHUX JAHUX, OCKUIBKM BOHHM MOXYTh OYyTH MEHII
0013HaHMMU TIPO BIAMOBIIHI PU3MKHU, HACTIIKM Ta rapaHTii, a TAaKOX IMPO CBOI MpaBa
I0JI0 ONPAIFOBaHHS MEPCOHANBHUX JMaHWX. B Takux Bumajkax HEOOXiHO OTPUMYBATH
3rofly BiJi TUX 0ci0 (Hampukiaza, OaThKiB, OMIKYHIB YU YCHUHOBHUTENIB), SIKi MOBHICTIO
YCBIJIOMJIIOIOTh 3HAUEHHsI il Ta HACHIAKIB, SIKI MOXYTh CTaTHCS IiJI 4ac 0OpoOKu
JAHUX.

[IpencraBumo ctpyktypy 3akoHy Ykpainu «IIpo 3aXucCT mepcoHaIbHUX JaHHUX
HETMOBHOJIITHIX OC10»:

Cmamms 1. Cghepa 0ii 3axony.

Cmamms 2. Busnauenns mepminis.

Cmamms 3. 3axonooascmeo Yxpainu npo 3axucm nepcoHarbHux OaHUXx.

Cmamms 4. Bumozu 0o 00pobxu 0anux HenosHOIMHIX ocib.

Cmamms 5. CneyianvHi 6umocu 00 00poOKU OAHUX HENOBHOIIMHIX OCID.

Cmamms 6. O6pobKa MeOUYHUX OAHUX HENOBHOLIMHIX OCIO.

Cmamms 7. Cyb’exmu, aKi Maroms npaso po3NOpPA0*CAMUCT NEPCOHATbHUMU
OaHUMU HENOBHOIIMHIX OCIO.

Cmamms 8. Ilopsoox 30epicants NepCOHANbHUX OAHUX HENOBHOIMHIX OCIO.

Cmammsa 9. Koummpone 3a OompumaHHsaM 3aKOHOOABCMBA HNPO  3AXUC

NEePCOHALHUX OAHUX HENOBHOJIIMHIX OCIO.
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Cmamms 10. 3abe3neyenHs 3axucmy nepcoHaIbHUX OAHUX HENOBHONIMHIX OCIO.

Cmammsa 11. Bionogioanvhicms 3a pO320I0WEHHS MA PO3KPUMMS  OAHUX
HEeNoBHOIMHIX OCI0.

Cmamms 12. [Ipuxinyesi noioiceHHs.

o crocyeTbest mpodeciiHuX TaeEMHUIIb, TO 3apa3 OKpeMi BuAM iH(popMallli, sika
CTAaHOBUTh MPOQPECIiHY TAEMHUIIO, PETYJIOIOTHCA IMPABOBUMH HOPMAaMH PI3HUX
raiy3eil 3akoHojaBcTBa. L{i HOpMHU He 3aBXAM B3a€MOY3TO/KEHI Ta PO3MOPOIICHI IO
0araTb0X HOPMATUBHO-TIPABOBUX aKTaX, iX KUIBKICTh Ma€ OO ’€KTUBHY TEHIECHIIIO 0
30UTBIICHHS, OCKIJIBKUA 3POCTA€ KUIBKICTh HAMPsMIB Ta BHUIB MPOdECiiHOI MisUTbHOCTI.

Ha namy nymky, moTpiOHO 3rpyiyBaTy Bei mpo¢eciiiHi TAEMHHUILII B OKPEMH 3aKOH.

2.2. MizkHapoaHuii 10ocBig oxopoHu iHgopmaii 3 00MekeHUM 10CTYIIOM

BpaxoByroun iHTerpaiiiiti nparieHHs YKpaiHu Ha Cy4acHOMY eTarli ii pO3BUTKY,
JOIIIBLHO OyJie MOCTIAUTH MIKHApPOJHUM HOCBiA Ta AocBif €Bpomeiickkoro Coro3y
I[0/I0 MPABOBOTO PEryJIOBaHHS BIAHOCHH, IOB’S3aHUX 13 CTBOPCHHSIM, 30UpaHHSIM,
30epiraHHsIM, BUKOPUCTAHHSIM, TIOMIUPEHHSIM Ta OXOPOHOI0 1H(MOpMAIli 3 00OMEeKEHUM
JOCTYIIOM.

Jlns €Bpomnericbkoro Coro3y, SK YHIKaJIbHOTO MIDKHAPOJIHOTO YTBOPEHHS 31
CHIIBHUMHU 1HCTUTYILISIMUA J€p>KaB-UJICHIB, MEPIIMM NPIOPUTETOM € 3a0e3MeUeHHS
BJIACHOI 1H(OpPMAIIHOI Oe3MeKH, BHACHIIOK MOIIMPEHHS Ta PO3BUTKY CBITOBOTO
1H(DOpMaIITHOTO TTPOCTOPY.

KosxHa nemMokpatuyHa aepxaBa 3 METOI0 3a0e3neueHHs iHpopmaniiiHoi 0e3neku
dbopmye crienianbHy CUCTEMY 3aKOHIB MO0 3aXUCTY 1HGOpMAIIii, Tka Ma€ CreiaTbHIMI
cTaTyc 3 oOMexeHuM JocTyrnoM. Hampukman, B ycix KpaiHax-ujieHax €BpOIMEHCHKOTO
Coro3y ICHYIOTh 3aKOHHU IIPO OOMEXEHHS JOCTYIy 0 MEBHUX BUJIB 1H(pOpMarlii Ta ix
OXOpOHY B KOHTEKCTI IHBIIHHOTO TpaBa, 30kpema, B Uexii — Ilopsmok moctymy 10
iHdopmMmairii; B EcTonii — AKT mipo cycniibHy iHpopMmariito; B JINTBI — 3aK0oH PO yMOBHU
nepenanHs iHpopmarllli rpomaacekocti; B JlaTtBii — 3akoH npo cBoboay iHbopmalii

[56, c. 130]. Ananoriuno, B CIIIA mpaBoBy OCHOBY 3a0e3nedeHHs iH(pOpMAIiifHOT
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Oe3MeKu, 3aBASKU SIKI MOXKHA CKJIACTH YSBJICHHS PO 3arajbHy JEp>KaBHY MOJITHKY
Cnonyuenux llltatiB AMepuku y cepi oxopoHu iHpopmailii 3 0OMEKEHUM JTOCTYIIOM,
sk e O. Bycou [55, ¢. 93], ctaHoBIATE HacTyIHI 3aKkoHU: «IIpo 0XOpoHY 0COOHCTHX
taeMauIby [89], «IIpo Ttaemuuion (1974 p.) [97], «IIpo mpaBo Ha (QiHAHCOBY
taemauIIO» (1978 p.) [98], «IIpo moctym mo iHdopmarii mpo gisutbHICTE LIPY» (1984
p.) [74], «IIpo Oesmeky komm’toTepHux cucrem» (1987 p.) [95], «IIpo cBoOomy
iHpopmMmartii» (1967 p.) [96].

B kpaimax €Bpomneiicbkoro Coro3y, 3aKOHU MIOJ0 PETYIIOBAHHS JOCTYMY IO
1H(opMaIlli BCTaHOBIIOIOTh PIBEHbh OOMEXEHHS B 3aJIEKHOCTI BiJ[ TOTO, KM 30MTOK
MO€ BUHUKHYTH B Pe3yJIbTaTl HECAHKI[IOHOBAHOTO JIOCTYMY /10 TaKoi iHpopMaIlii.

B 11bo0My KOHTEKCTI BapTO 3BEpHYTU YBary Ha IMPaBOBE PETYJIOBAHHS BIJHOCHH
II0JI0 OXOPOHU KOMEPIIHOI TAaEMHHMII 1 CEKpETiB BUPOOHUIITBA B EBpPONEHCHKOMY
Corwosi, sk miaBuAy 1H@Qopmarlii, sika Mae OOMEXKEHUH HOCTyI, aJ)Ke Ha pPIBHI
€poneiicbkkoro Cor3y 3aKOHOAABCTBO MPO OXOPOHY OKpEeMHUX BHUIIB 1H(opmarii 3
OOMEKEHUM JIOCTYIIOM, SIK TO KOMEPIIHHOT TAEMHMUII, HOY-Xay (CEKpEeTiB BUPOOHUIITBA)
He yHi(pikoBaHo. Cepes iHIIUX KpaiH-uieH1B €Bporneiicbkoro Coro3y Tuibku B IlIBerrii
NPUAHATHIA 3aKOH, MOBHICTIO MPUCBSYCHHUN OXOpPOHI CEKpeTiB BHpoOHHITBa [52]. B
IHIMX Kpainax €ponelicbkoro Coro3y CeKpeTd BUPOOHUIITBA Ta OXOPOHA KOMEPIIIHHOT
TAEMHHUIII PETYTIOITHCS OKPEMUMH TIOJIOKEHHSIMHU Y 3aCTOCOBYIOTHCS 3aralibHi HOPMU
3aKOHO/IaBCTBA.

OXOpOHIOBAaHMM  PE3yJbTaTOM  I1HTEJNEKTYyaJbHOI  JISUIBHOCTI  KOMeEpIliitHa
TaeEMHUL (CEKpeT BUPOOHUIITBA) BBakaeThcs: B Irtamii, BemukoOputanii, JlaTsii,
Pymynii, CnoBauunni, CrioBeHii, @iunsuaii, Opaniiii.

B Himeuunni Ta ABCTpii HOpPMH, IO CTOCYHOTHCS KOMEPIIHHOI TaEMHHUIIL,
30CEpe/UKeHI B 3aKOHOJABCTBI MPO HEIOOPOCOBICHY KOHKYPEHILI0, TOJl SK B
[TopTyranii oxopoHa ceKpeTiB BUPOOHMIITBA MICTUThCS B Kojekci mpoMHCIOBOi
BJIACHOCTI, B IKOMY TMPOIUCAHO, 110 33 PO3TOJIOMIEHHS CEKPETiB BUPOOHHUIITBA 0COO0IO 3
BUKOPHUCTAHHAM ii CIy»KOOBOT0 CTaHOBHUIIA KPUMIHAJIBHUM KOJEKCOM BCTaHOBIIIOETHCS
BIIMOBIAANBHICT, O TOTO X IPU PO3TOJONIICHHI CEKPETIB BHUPOOHHUIITBA BIIACHUK

TaKO’X Ma€e MpPaBO BUMAaraTd BIAIIKOAYBaHHA 30MTKIB. AHanoriuHo B Itanii Hopmu mpo
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CEeKpeTH BUPOOHUIITBA MICTAThCS B Komekci mpomuciioBoi BiacHocTi. Takox B IlombIni
OCHOBHUM HOPMATHBHHMM aKTOM, SKHI PETyNIO€ CEKPeTH BHUPOOHHUIITBA, € 3aKOH MPO
HEJIOOPOCOBICHY KOHKYPCHIII0, B SKOMY TMPOIMUCAaHI TakKi METOAHM 3axHUCTy, 5K
NPUNUHEHHS! TOJAJIbIIOI HE3aKOHHOI JiSUIbHOCTI; YCYHEHHS HACIHiJIKIB TOPYIICHHS;
CTSTHEHHS1 30MTKIB a00 [OXOMIB MOPYIIHHMKA; MyOdiuHEe BH3HAHHA BIANOBiIauYeM
npoBuHu. B PymyHii cekperam BHpOOHMIITBA NPHUCBSYEHUN 3aKOH MPO MPOTUIIIO
HEZI00POCOBICHOI KOHKYPEHIIii, 3a Ky nependadeHa IUBUILHO-TIPABOBA 1 KpUMIHAIbHA
BIJIOBIJIAJIBHICTG 32 HE3aKOHHI Aii. Y @paHiii 3aXHCT HOY-Xay BCTAHOBJICHUUN
KonekcoMm 1HTeNEKTyalbHOI BJIACHOCTI, B SKOMY IPONKCAaHO, II0 IMPaLiBHUK 3a
PO3rOJIOIIEHHS BUPOOHUYOrO CEKPETY MOKE OYTH MPUTATHYTHI A0 BIANOBIAAIBHOCTI Y
BUTJISI BIIIIKOIYBaHHS 30MTKIB YU PO3ipBaHHS TPYI0BOrO A0roBopy [52].

Sk 3a3nauae I'. O. Anapoiyk, npaBoBa cuctema €ppomnericbkoro Cowo3y Hazlae
OXOpOHY 1H(opMaIlli, [0 CTAHOBUTh KOMEPLINHY TAEMHUIIO, IK OXOPOHY «HOY-Xay>»,
sKa MICTUTbCSI B €BpOIEHChKiN MaTeHTHiM KoHBeHIii. [latenTHe npaBo €Bponechbkoro
Coro3y CTBOPIOE JTOAATKOBI CTHUMYJM IIOJO BHUKOPUCTAHHS PEXUMY KOMEPIIIHOL
TaEMHULI JJIsI OXOPOHHM KOH(DiAeHIiitHOi 1HopMalii, Tomy 1o B €BpoIll MaTeHTHA
3asiBKa OMPUIIIOIHIOETHCA JI0 BHJIayl MATEHTY, 110 Ha/la€ KOHKYPEHTaM JIOCTaTHRO Yacy,
1100 CKOIFOBATH TEXHOJIOTI0 [52].

HeoOximgno 3ymuuutucs ©Ha Ilepmriit JumpektuBi Pamu 68/151/€EC  Bin
09.03.1968p. [12] momo koopauHaIli 3aXxOiB OE3MEeKH, SKi JJIA 3aXHCTy 1HTEpeciB
YJICHIB Ta IHIIMX KpaiH BUMAararoThCs KpaiHaMU-WICHAMH BiJ KOMIMAHIA y pO3yMiHHI
yacTUHU JApyroi cr. 58 JloroBopy 3 MeETOI 3a0e3leueHHs PIBHO3HAYHOCTI TaKUX
3axofiB ycepeauni CriroBapucta [62, c. 88]. Crarreto 2 JIUpeKTHBH BHU3HAYCHO
MIHIMQJIBHAM TEPETIK JOKYMEHTIB, K1 MIATal0Th 000B’ I3KOBOMY PO3KPHUTTIO (1HAKIIIE
KaXy4H, SKi HE MOYKHA BIJHECTH 10 KOMEpITiiHOI TaeMuuIti) [12].

Y CHJA oxopoHa KOMEPIIHHOT TaEMHUIl CIIOYATKy pPEryJioBajach 3arajibHUM
PaBOM OKPEMUX IITATIB, TPOTE ChOroaHl B OimbiocTi ropucaukilii CIIA komepiriiina
TAEMHHIIST OXOpOHSAEThCS 3akoHamu [59, c. 89]. 42 mratu ta Oxpyr KomymoOis
NPUUHSIIA Ty YW 1HIIY Bepciro YHI(piKOBaHOro 3aKOHY NPO KOMEPIINHY TaEMHHITIO

(Uniform Trade Secrets Act) 1979 p. [99]. V KamnidhopHii nonoxenHns 3aKoHy BKIIOYEHI
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B LluB1bHUN KOJIEKC. 3aKOHO/IaBU1 MOJIOKEHHSI JOMOBHIOIOTHCS JOTOBIPHUM 3aXHCTOM,
SKWH BUCTYIIA€ JT0aTKOBUM [62, ¢. 20].

[Torpeba B MIKHApOIHIA OXOpPOHI MPaB IHTENEKTYalIbHOI BIACHOCTI HIOPOKY
TITIBKH 3pOCTa€, 4epe3 HeAOOPOCOBICHY KOHKYpeHI0. OCHOBHOIO MiXKHAPOIHOIO
yro/Iol0, IO PEryJito€ MUTaHHS OXOpOHM MpaB, € [lapusbka xoHBeHIis 1883 poky 3
OXOPOHHU MPOMHUCIIOBOT BiacHOCTI [11]. ['0JI0BHOIO METOXO KOHBEHIIIT € caMe CTBOPECHHS
HiIBFOBUX YMOB JUISl MATEHTYBAHHS BHMHAXO[IB, MPOMHCIOBUX 3pa3KiB, peecTparii
TOBapHUX 3HaKIB (pipMamMu, OpraHi3alisiMH 1 TPOMAITHAMH OJHUX JIEP>KaB B 1HIIHX.

MixHapo/iHe-IpaBOBE PETYJIIOBAaHHS OXOPOHHM MEPCOHATBHUX [aHUX BIEpIIE
3HAMIIJIM CBOE 3aKpIIUIEHHS, SIK CKJIaJoBa IpaBa Ha NPHUBATHICTh, B HACTYIHHX
MDKHApOJHUX JOroBOpax 3 Ipas JitoauHu: MikHapoauuil [IakT mpo rpomaasHCbKI Ta
nojiTiyHi npaBa 1966p. [10] ta Kouseniiis npo mpaBa mutuau 1989p. [6]. 3rigHo
ctarTi 17 Mixxnapoanoro IlakTy npo rpomMaasHChKI Ta nmoyiTuyH1 npasa: «1. HixTo He
NOBUHEH 3a3HaBaTH CBaBUIBHOIO YW HE3aKOHHOIO BTpPY4YaHHS B Horo ocoOucre 1
CiMeiHe KUTTS, CBaBUIBHUX UM HE3aKOHHHUX MOCATAaHb HA HEMOTOPKAHHICTh HOTO KUTIIA
a00 TAaEMHUII0 MOro KOPECHMOHIEHII YM HE3aKOHHUX MOCSIraHb Ha HOTO 4YecTh 1
penytanito. 2. KoxHa JtoJluHa Ma€ MpaBoO Ha 3aXUCT 3aKOHY BiJ TAKOrO BTPYYaHHS 4H
Takux nocsradby [10].

B pamkax OECP O0yno BmpoBamkeHo «KepiBHI NpUHIHMON 31 3aXHUCTY
HEJOTOPKAHHOCTI TMPUBATHOTO KHUTTS 1 TPAHCKOPIOHHUX IMOTOKIB MEPCOHAIBHHUX
nanux» (anri. OECD Guidelines on the Protection of Privacy and Transborder Flows of
Personal Data) [94], cxBaneni Pexomenpmariiero Pagu OECP Big 23 Bepecus 1980 p.,
HOBa pepnakuis skux Oyna yxBaineHa y 2013 p. T.I. OOyxoBcbka Bigmivae, 110
JTOTpUMaHHsI MpUHIUIIB 3riaHo qokymeHTa OECP Ha HamioHansHOMY PiBHI mepeadadae
Taki 000B’s3ku Juis aepkaB-wieHiB OECP: npuifHATH Halle)KHI HAIlOHAIBHI 3aKOHU;
3a0X04yBaTH 1 MIATPUMYBATH CaMOPETYJIIOBAHHS IIIJITIXOM MPUHHATTS KOJCKCIB
MOBEAIHKA/TIOBO/KEHHST a00 1HIIUX TPaBUil; 3a0€3MEUUTH HASBHICTh PO3YMHHX
MEXaHI3MIB peajizallii 1HAUBIIyaJIbHUX MPaB; 3aCTOCYBAaTH HEOOXIJIHI CAHKINi Ta 1HIII

3aco0Hu 3aXUCTy IMCPCOHAIbHUX OaHUX Ha BHIIAAOK HCBUKOHAHHSA BaXOIIiB, 1o
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nepeadadyeHi 3a3Ha4YeHUMH MPUHIIMIIAMU;, 3a0€3NeYUTH HEeJUCKPUMIHALIIMHE CTaBJICHHS
no cy0'exTtiB manux [73, c. 98].

Haii6inpm BaknuBe NHTaHHA B TOMITUIN 1H(OpMaliifHOT Oe3mekn KpaiH
€poneiicbkoro Coro3y € 0XOpOHa MEPCOHATBHUX JIAHUX, B SIKOMY BOHU KEpPYIOTHCS
['eHepasibHUM perjIaMeHTOM Mpo 3axHcT nepcoHanbHUX nanux 2016/679 (The General
Data Protection Regulation 2016/679), sxuii 3axuimiae (yHIaMEeHTaabHI mpaBa i
cB0OOM (BI3MYHUX 0C10, 30KpeMa, iX MpaBO HA 3aXHCT MEPCOHAIBHHUX JaHUX, a TAKOXK
BCTAHOBJIIOE€ HOB1 BUMOTH IIOJO 3aXHUCTYy MEPCOHAIBHUX AAHUX, SIKI € 00OB'SI3KOBUMU
ISl 3aCTOCYBAHHS Y BCIX JiepkaBax-wieHax €Bpomnericekoro Coro3y [13].

Pernamentom €Bponeiicskoro [Tapnamenty ta Pagu Ne45/2001 Bix 18.12.2000 p.
Opo 3aXWUCT TMpaB MPUBATHUX OCI0 3aCHOBAHO HOBHMM HE3aJE€KHUH IHCTUTYT
€BponencrKoro YMNOBHOBOXXEHOro (OMOyJICMEHA) 13 3aXHUCTy MEPCOHAIBHUX JaHUX,
OCHOBHUM 3aBJIaHHSAM SIKOTO € 3a0€3MEYeHHs 3aXHUCTy MEPCOHAIBHUX JaHUX yciMma
COIO3HMMH OpraHaMH Ta iHCTUTyTamu [58].

Ho toro, six 0yB npuitHATUi ['eHepanbHUl periaMeHT Npo 3aXUCT NMEPCOHATBHUX
naaux 2016/679 [13], €spomnetickkuii Coro3 TOCUTH TPUBAJIO KEPYBABCS IMOJIOKECHHSIM
HupexktuBu 95/46/€C  «lIpo 3axuct QizmuHux ocid y 3B’SI3Ky 3 00poOKOIO
NIEPCOHANBHUX JaHMX 1 BUIBHOTO 00iry Takux aanux» [2]. Lled MOKyMEHT OJHOYACHO
JeKiapyBaB Oa)kaHHs BUIBHOTO pyxy 1Hdopmalii MK Jep)kaBaMHU-4IeHAMU
€poneiicbkoro Coro3y Ta 3a0e3neuyBaB rapaHTii 3aXHCTy OCHOBHUX IIpaB IPOMAJIsH,
SKI MalOTh MpaBO Ha 3aXHUCT MEPCOHAIBHUX JaHUX Ta iX 3aXHMCT BIJ TpPETiX oOciO.
JlupexTuBa 3000B’s13yBajia KpaiHy, sika BXOAUTH 10 €Bpomneiicbkoro Coro3y, IpUHATH
CBI{ BJIACHUM 3aKOH MPO 3aXUCT MPUBATHUX BI1JIOMOCTEM.

OxopoHa nepcoHanbHUX JaHUX B €BponeiicbkomMy Coro3i 3a0€3MeUy€eThCsl TAKOXK
HupextuBoto 97/66/€C €Bponeiicbkoro mapiaameHTy ta Pamm «CtocoBHO 00p0oOKHM
NEPCOHANBHUX JaHWX 1 3aXHCTy TpaBa HAa HEBTPYYaHHS B OCOOWCTE JKUTTS B
TEJIEKOMYHIKALIHHOMY CEKTOpI», KO0 3aKpilieHO0 KOHQIACHIIHHICTh 3B’s3Ky [3].
BrpoBamkeHHsT B TEIEKOMYHIKAIMHUX MEpeXaxX HOBUX LIU(PPOBUX CUCTEM B KpaiHax-

yiieHax €Bpornelicbkoro Coro3y 3yMOBIIIOE MEBHI BUMOTH IIOJI0 3aXUCTY 1H(popMalii 3
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OOMEKEHUM JIOCTYNOM, TOOTO MEPCOHATBLHUX AAaHUX KOPHUCTYBauiB Ta HEBTPYYaHHS B
0co0uCTe KHUTTA KOPUCTYyBaya.

Crning 3BepHYTH yBary Ie¢ Ha Taki HOPMAaTHBHO-TIPABOBI aKTH B CBPOIMEHUCHKIN
CUCTEMI 3aKOHOJABCTBA MPO 3aXUCT MepcoHanbHuX nanux: KouseHuis Pagu €Bponu
«IIpo 3axucT 0ci0 y 3B 3Ky 3 aBTOMaTH30BaHOIO 0OPOOKOIO MEPCOHANBHUX TaHUX BiT
28.01.1981 p. [8], y sKkiii Bmepiue BHUKIAACHO KIIOYOBI MPUHIUIN OOpPOOKH
NEPCOHANBHUX JIaHUX, MpaBa 0coOM y 3B 53Ky 3 00pOOKOIO 11 MEepCOHANBbHUX JaHUX,
0a30B1 HOPMH IIOJI0 TPAHCKOPJOHHOI Tepenayl gaHux Ta JloJaTKoBUN MPOTOKON A0
KOHBEHIIII MPO 3aXHCT OCI0 Yy 3B’S3KYy 3 aBTOMATHU30BaHOK OOPOOKOI0 MEPCOHATBHUX
JAHUX [I0JI0 OPraHiB HArJSAy Ta TPAHCKOPAOHHUX MOTOKIB gaHux Bix 08.11.2001 p.
[4], B sxomy neramizoBaHi monoKeHHsA KOHBEHINT B 4YacTHHI, IO CTOCYEThCS
TPAHCKOPJIOHHO1 Tepeaadl JaHWX, Ta MICTUTh HOB1 IOJOXKEHHS II0JI0 HEOOXITHOCTI
ctBopeHHss CtopoHamu KoHBEHIIlT HariasAoOBOro oOpraHy, SKHM OM 311MCHIOBAB
KOHTPOJIb 33 JOJEPXAHHSM 3aKOHOJIaBCTBA MPO 3aXUCT TMEPCOHATBHUX JIAHUX
[54, c. 16].

V¥ Kounenuii Pagu €Bponn «IIpo 3axuct oci0 y 3B’A3Ky 3 aBTOMAaTH30BaHOIO
00OpOOKOI0 TEPCOHATBHUX JaHUX» MepeadadyeHo, W0 MEepCOHANbHI JaHi MaroTh
30epiraTicsi Ta BUKOPUCTOBYBATHUCS Y BU3HAYEHUX Ta 3aKOHHUX IUISIX, OYTH TOYHUMU
Ta TIOHOBJIFOBAHWUMH, JIOMyCKaTH imeHTHdikariio ¢izunanoi ocoou [8]. IlepcoHanbHi
JIaHl1, 1110 CB1IYaTh PO PACOBY HAJIEKHICTh, MOJITUYHI, PEJITiiiHI UM 1HILI IEPEKOHAHHS,
a TaKOX JIaHi, 0 CTOCYIOThCS 370POB'st a00 CTATEBOTO YKUTTS, HE MOXKYTh Ti1aBaTUCSA
aBTOMATU30BaHIi 00pOOII, SIKIO BHYTPIIITHE 3aKOHOJABCTBO KpaiHU HE 3a0e3neuye
BIJIOBITHKX TapaHTiii [73].

[HCTUTYT OXOPOHU NEPCOHAIBHUX JNaHuX B €BporeiicbkoMy Cor031 IPYHTY€EThCS
Ha MPUHIUINAX: 3aKOHHOCTI TIEPCOHATIHUX JaHUX (3aCTOCYBaHHS MPUHITUITY 3aKOHHOCTI
B pimmenHi €CII y cnipasi «Potapy npotu Pymynii) [15]; Bu3HaueHOCTI MeTH 0OpPOOKH
MEePCOHANBHUX JaHWX;, NPUHIMII aJeKBaTHOCTi, BIATOBIHOCTI Ta HEHAJAMIPHOCTI
(3actocyBanns npuHiuny B pimenni €CIL y cnpasi «"apaens npotu @paniiii» [14];

JOCTOBIPHOCTI Ta TOYHOCTI; YeCHOCTI 00pOOKH MepPCOHATbHMUX AaHuX [54].
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3ynMHUMOCS TOKJaAHIIe Ha npakTuill €poneiicbkkoro Cyay 3 mpaB JIIOJAUHUA Y
cdepi 0XOpOHU MEPCOHATPHUX JaHUX Ta HABEIEMO JIEKIJIbKA MPUKIIa/IiB:

1) «K.H. and Others v. Slovakia» (3asBa Ne 32881/04, pimmenns Bix 06/11/2009)
[90] - Henaganus nikapHero 3asiBHUKAM KOIIiH iX MeauyHOT JoKyMeHTallii. [TopyineHHs.
3asiBHUII y TIO30B1 CTBEPIKYBAJU MPO T€, IO IXHI Mpasa, 3aKpimieHi y 4. 1 ct. 6, cT. 8
ta 13 KonBeHiii, Oyiu nopyiiieHi yepe3 HEBUKOHAHHS HAI[lOHAIBHUMH OpraHaMU BJIaJId
CBOr0 OOOB’S3KYy I0JI0 3a0€3MEUEHHS JOCTYIY 3asBHHIIb JI0 KOMii iXHBOI METUYHOI
nokymenranii [9]. OCHOBHUM KOHTpPapryMEHTOM Ypsiiy MpPOTH BUMOTH IT03WBaYeBi
Oy70 Te, IO HAJaHHS MOXJIMBOCTI (POTOKOMIA MEAMYHUX JIOKYMEHTIB JO3BOJIUTH
3JIOBXKUBATU 1H(OPMAIIE€I0 BKa3aHOIO HAa HUX, a HA/laHa CyJaMH MOXJIHMBICTH POOUTH
BUIIMCKH, HE PpO3KpUBAIOUM 1HIIY 1H(GOpPMALll0, sIKa HE CTOCY€EThCSA IpEeAMETa
npoBa/pkeHHs y cupasi. [Ipote, €CIII y cBoemy pimnenHi 3a3HauuB HacTymnHe: «Cyn
JOTPUMYETHCS AYMKH, 110 TAaKU MO3UTHUBHUN OOOB’A30K MOBUHEH OYTH PO3LIMPEHHUIA,
30KpeMa y clipaBax, oAI0HUX /10 TI€l, 110 € MPEAMETOM I[LOTO PO3IJIALY, KOJIU HAeThCs
IpO TMEpPCOHANIbHI JaHl, 100 YMOXJIMBUTH BUIOTOBJEHHS KOIIA JOKYMEHTIB 3
NEPCOHATBHUMU JaHUMHU». 3a pPe3ylbTaTOM pO3MISy CIpaBd, CyA IWAIIOB [0
BHUCHOBKY, mopyiieHi Hopmu 4.1 ct. 6, ct. 8 Kousenuii [9]. BiamoBigHo 10 1mporo
pillIeHHST TEPCOHAIbHI JaHl (PI3MYHOI OCOOM 3a3HAUYeHI Ha JOKYMEHTaX MOXKYTh
CIIYTyBaTH SIK JIOKa3 y CYJI JUIA 3’sSCyBaHHS BCIX 0OCTaBMH. Buille HaBeleHe pillICHHS
€CII € sickpaBUM MPUKIAIOM MEPEUIKOKAHHSA NOCTYMy (I3UYHUX OCi0, AaHl SIKUX
OTIPaIbOBYIOTHCS, 10 BIACHUX MEPCOHATBHUX JAHWX B JIaHOMY BHITAJKy II€ MEIUYHI
JIOKYMEHTH;

2) «L.H. v. Latvia» (3assBa Ne 52019/07, pimenns Big 29/04/2014) [92] — 306ip
iH(dopMarIlli KOHTPOJIOIYNM OPraHOM 13 METOK0 OIlIHKH SKOCTI HaJaHOi MaIli€HTy
MEJUYHOI JIOTIOMOTH JIIKapHEr0. BilCyTHICTH JIETITUMHOT METHU 300py TEPCOHATBHUX
nanux. HagMmipauit 00’em 310panoi iHdopmalii. HeBpaxyBaHHsI 1HTEepECiB Malll€HTA.
[Topymenns. Illomo 3akoHHOCTI 300py iH(OpMaIi MPO CTaH 370pOB’S 3asSBHUII
Incniekiiero, IHCHekis Maia mpaBo Ha 30ip 1H(OpMaIllii 3a 3BEpHEHHSIM YCTaHOBHU (HE
JUIIe 3a CKapraMu, SIK TO HaroJjollyBaB 3asBHUK). JlOCHIKYHOUM THUTaHHA

HeoOximHOCTI 300py iH(Mopmarii momo 3asBuuill €CIIJI 3a3HaumB mpo Take: 30ip
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iH(opMallii po3moyaBcsi 4epe3 CIM POKIB MICAS HAJaHHS MEIUYHUX TOCHYT, BiJATaK
CYMHIBHO, IO BIH 3[IMCHIOBaBCA «B IUISIX JIIKyBaHHA a0o0 opraHizamii HaJaHHA
MEAMYHUX TOCIyr». BinTak, BTpy4aHHS He OyJ0 3aKOHHHUM 1 HE MICTHJIO JOCTaTHIX
rapaHTii IpoTU CBaBULISA. 3asBHUKA HE MOBIAOMIISLIIM, 10 HA MPHUKJIAAl WOro CIpaBU
3IIACHIOETHCS OI[IHKA HaJJaHHS JOTIOMOTH (TaK CTBEpP/PKYBaB Y psill, HATOMICTb 3asBHUK
rOBOPHUB, L0 €IMHA MeTa — II€ HaJaHHS JoKa3iB y cmpasi). XKoaHUX pexoMeHaaIii
JiKapHI HE HaJaBalld 3a pe3ylbTaTaMy MEPEeBIpKU. 3BIT CTOCYBAaBCS i OJHOTO 3
JaikapiB 1 OyB HaJaHMM sKpa3 MiJ Yac CYJOBOrO NPOBAKEHHS IIOA0 JIKAPHI.
Brpydanns He 0yJi0 3aKOHHUM 1 HE MICTHJIO JJOCTATHIX TapaHTii MPOTH CBABLILIAL.

3) «Z. v. Finland» (3asBa Ne 22009/93, pimenns Bixg 25/02/1997) [100] —
HepnocraTHICTh CTPOKIB, BIPOJIOBXK SIKUX OOMEXYBaBCs JIOCTYIl O PILICHHS CYIy, LIO0
MICTUB YyTJIMBY 1H(QOpMAIIIIO TIPO 3aABHUIIO. Y CrpaBi OyJI0 MOPYIIEHO BUKOPUCTAHHS
MEIMYHUX JaHUX TMo3uBayku (BoHa Oyna BIJI-mo3uTuBHOIO 0c00010 1 1151 1HGOpMAIlis
HAJICXKUTh N0 «YYTIUBUX JAHHUX»), MiJl 4aC KPUMIHAJIBHOTO MPOBAKEHHS MPOTH il
yosioBika (Takox BIlJI-no3uTuBHOrO), OOBMHYBau€HOro B YOMBCTBI Ta CBIAOMOMY
NIJJaHHIO PU3UKY 3apaKeHHS >KIHOK BipycoM iMyHonedinmuty. byno posronomeHi
«YyTIUBI JaH1» TO3MBAYKH IIiJT Yac CYJOBUX 3acCijiaHb, a Ii3HIIIE y 3ac00aX MacoBOi
1H(dopMarlii, TOMy IO CIOYATKy JIIKapl MO3UBAYKKA OyJW 3MYyLIEH! CBIAYMATH LIOJO il
CTaHy 37I0pOB’S, a 3rOJIOM IPAaBOOXOPOHHI OPTraHd BWIYYWIM MEAUYHI JOKYMEHTH
MO3MBAYKM 13 3aKJAJIB OXOPOHHU 3110poB’s (OiosoriyHl TectH). Cya BUPIMIMB, IIO
MOPYIICHHS TIpaBa Ha MPUBATHICTH (3a CT. 8 €BpOIENCchbKOi KOHBEHIIIT 3 MpaB JIOIUHUA
[9]) momo cBimyeHHS B Cy[ai YM BHIYYCHHS JaHHUX MPABOOXOPOHHMMH OpPraHaMHU HE
B110yJ10Cs; OJIHAK 3arajibHE OMPHIIFOAHEHHS IaHUX MMO3UBAYKH, SIK 1 MyOJIiKaIlis iMeH1 Ta
MPI3BHINA TO3UBAYKH, BKIIOYHO 3 11 J1arHO30M y PIMIeHH] AMENAiiHHOTO CyIy MicTa
XenbCIHKI TOPYIIYIOTh 1i MpaBO Ha NPHUBATHICTHb, BUPINIMB CIIPaBy HAa KOPHUCTH
MO3UBAYKH,

4) «S. and Marper v. The United Kingdom» (3asBu Ne 30562/04 1 30566/04,
pimenns Big 04/12/2008) [93] — 3akonHicTh 300py Ta 30epiraHHs IparliBHUKaMU
noimii BiAOMTKIB manibliB, mpodiaiB Ta 3paskiB JIHK 3aTrpumanux, mi103proBaHUX

tomo. [Tocunarouncey Ha crartio 8 Konsermii [9], 3asBHuKH ckapxkumuchk 1o Cyay Ha
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30epiraHHsl iXHIX BIJOMTKIB TajblliB, 3pa3kiB kimituH Ta mnpodinie JJHK 3rimno 3
nyHKTOM 1A cTtaTtTi 64 AKTY mpo MOJMILII0 Ta AOKa3u y KpUMiHAIbHUX crpaBax 1984
poky. Cya mpuiillioB K BHCHOBKY, LIOJIO BIJICYTHOCTI JAOCTaTHBO YITKOI METU 300py
iH(opMalrii, BIICYTHOCTI HEOOXIAHOCTI y 300pil TaKOro BEJIMKOTO O0’€My JaHUX Y
MOPIBHAHHI 3 OTPUMYBAaHHMHU IE€peBaraMy, HEBpaxyBaHHS 1HIAWBIAyalbHUX OOCTaBUH
oci0, uui gani 36epiranucs. OTxke, y cipapi 0yJio TOMYIIEHO MOPYIIEHHS BUMOT CTaTTI
8 KoHBeHIIii Mpo 3aXUCT MpaB JIFOJJUHH i OCHOBOIIOJIOXKHUX CBOOO (pilIeHHS! IPUHHATO
ojtHOTO0JIOCHO) [9].

VY kpainax €sponeiicekoro Coro3y ans Toro, mo0 He OyJa0 BUNAAKIB
PO3KpallaHHsl TEPCOHAIIBHUX JaHUX TPOMaJsSH, KOMEPIIHWHOI TaeEMHHUI Ta 1HIIOI
cekpeTHoi 1H(hopMaIlii B KiIGepnpocTopl, 3HaUHA yBara MpUALIIETbCS TaKOX MpodiieMam
ki0epOesrnexku. Bona cripsMoBaHa Ha 30€peKEHHS JOCTYITHOCTI Ta LUIICHOCTI MEPEXK, a
TakoK KoH(iaeHwiitHoi 1Hdopmanii. 13 BepecHs 2017 p. €Bpomneiicbka Komicis
IpeacTaBuiIa JOKYMEHT il Ha3BOl «CTIMKICTh, CTPUMYBAHHS Ta 3aXHCT: CTBOPEHHS
cuiIbHO1 KibepOesneku s €Cy», B AKOMYy 3a3HA4Y€HO, 10 HEBXKMBAHHS 3aXOJIB IO
3a0e3MeUeHHI0 Ki0epOe3NeKu € BEeJIMKUM PHU3UKOM BHUTOKY 1H(MOpMalii 3 0OMexXeHUM
JIOCTYTIOM, SIKa CTAHOBHUTH KOMEPIIIHY TAEMHHUIIIO, IEPCOHATBHY 1H(OpMaIlito Ta 1HIITY
BKpall cekpeTHy iH(OopMallio, pO3roJIONIEHHS SIKOi MOXKE BIUIMHYTH Ha Oe3MNeKy KpaiH
€spomneticekoro Corosy [57, ¢. 31].

Axmo B gepxaBax-wieHax CBponencbkoro (Coro3y CTBOPEHMH JOCHTh
pO3ranyKeHUH 1HCTUTYIIHHUM MEXaHi3M 13 OXOpPOHM IMEPCOHAIBHUX JIaHUX, TO B
VYkpaiHi 1HCTUTYT OXOPOHH TMEPCOHAIBHUX JTaHUX € JOCUTb MOJIOAUM Y IPaBOBOMY
3HA4YE€HHI Ta MOTpeOye MOAANBIIOTO YIOCKOHAJIICHHS Ta PO3BUTKY.

3a ganumu C.C. €cimoBa, y benbrii OaHKiBChbKa Ta€EMHUII BU3HAUCHA SK
npodeciitna Taemuuid. [i HopylieHHs He Tependayae KPUMIHAILHOIO MOKAPAHHS, a
TUTbKU ITUBUIBLHO-TIpaBoBe. BogHOUac Oenbriichbke 3aKOHOJAaBCTBO BCTAHOBIIIOE OKpEMI
rapanTii HEpPO3roJIOMICHHS OaHKIBChKOT 1H(MOpMaIlii TpeTiMm ocobam (30Kpema,
MOJATKOBUM OpraHam), $IKi HIBEIIOIOTbCS BUHSTKAMH, BCTAHOBJIEHUMHU OKPEMHUMU

3akoHamu [63, c. 51].
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ITamis copmyBaa HalllOHAJIBHE 3aKOHOAABCTBO I110/10 0AHKIBCHKOI TAEMHUIII Ha
migcTtaBi AupekTuB €Bpomeiicbkoro Coro3y Ta iCHyOUMX Yy OaHKIBCHKIM CHCTEMI
TpaauIiid Ta aJMIHICTPATUBHOI MPAKTHUKU CYJIB 1 YHCIECHHUX MpPaBWJ, BCTAHOBIICHUX
Oankamu [63, c. 52].

B Icnmanii 3akon “IIpo Oanku” moxmnanae Ha OaHKH OOOB’SI30K 30epiraTH B
TaEMHMII JaHl 1 omeparlii CBOiX KIIE€HTIB, MPUPIBHIOWYN OAHKIBCHKY TAEMHHIIIO JO
TAEMHHIII 0COOUCTOrO Ta ciMerHoro *)uTTs [91]. Mexani3m 3a0e3neueHHss 0aHKIBChKOT
TaEMHUIIl TPYHTYETHhCS HA MIACTaBl YKJIQJCHUX KOHTPAKTIB 13 BBEJCHHSIM IOJIOKEHbD,
chopMOBaHHX Ha PaKTHUIIL hi (0] BCTYITY y 3aKOHHY CUITY
3akony “TIpo 6anku™ [91].

[Mopryramist nekperom Ne 298, mpuiinarum y 1992 p., BuzHauuiga OaHKIBCHKY
TaEMHULIIO SIK mpodeciiiHe 3000B’s3aHHS MPAIiBHUKIB (PIHAHCOBUX YCTAHOB, SKI
HAJalTh MOCIAYTM Ha MOCTIAHIM ab0 THUMYacoBId OCHOBI, HE IyOJiKyBaTH a0o
BUKOPHUCTOBYBATH 1H(GOPMAIIIIO, III0 CTOCYETHCS MISUTBHOCTI KPEIUTHUX 1HCTUTYTIB Ta iX
B3a€EMOBIJHOCUH 3 KJIIEHTaMH. IMEHa KII€HTIB, pPaxyHKH 1 pyX 3a paxyHKamu
3HAXOAATBHCSA TM1J 3aXUCTOM Mpo(deciiiHOi TaeMHHUII. 3aKOH mepeadayae pPO3KPUTTS
iHpopMarii TpeTiM ocodaM, 30KpemMa MPaBOOXOPOHHUM opraHam [88].

Otxe, KOXKHaA KpaiHa 3 PO3IVITHYTUX MAa€ OKPEMHN HOPMAaTHUBHO-TIPABOBUM aKT,

KU 9ITKO PETYyJII0€ OXOPOHY OaHKIBCHKOT TAEMHHUIII.
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BUCHOBKH TA ITPOITO3UIIII

3MIACHUBIIN JOCITIDKECHHSI OXOPOHH i1HGopMalii 3 0OMEKEHUM JOCTYIIOM Ha
MIJICTaBl BHUKJIAJICHOTO B BUIYCKHIN KBamidikaliiiHiii poOOTI Marepialy, MOXKHa
3pOOHTH TaKi BUCHOBKH:

1. BcranoBneHo, 1o iHdopMaliis 3 0OMEKEHUM JOCTYIOM SIK 00’ €KT IUBLILHO-
MpPaBOBUX BIMHOCHH - TII¢ 3AaTHI OyTH TpPEeIMETOM MaWHOBUX YH OCOOHUCTHUX
HEMalHOBUX BIJHOCHH, BIJIOMI JIMIIIE MEBHOMY KOJIy 0OCi0 1 HaAIEHI B CHIIY I[bOTO
0COOJMBOIO IIHHICTIO BIJIOMOCTI, JaHl Ta 3HAaHHS, 1O BUIHOIICHHIO 10 SKHX
BOJIOUIBIIEM 3J1ACHIOIOTBCS 3aXOJH, CIPSIMOBaHI Ha OOMEXKEHHS BUIBHOTO JOCTYITY
TPETIX 0C10, MOUTUPEHHS SIKUX MOKE 3aBAAaTH 1CTOTHOT IIKOJIU 3aI[iKaBIIEHUM 0CO0aM.

[Hdopmariist 3 OOMEKEHMM JOCTYIIOM € OJHHUM 13 BHJAIB 1H(oOpMaIli, ska
MpU3HA4YeHa JJI1 MEBHOTO KOJia CyO’€KTIB 1 CKJIAJaloTh 3HAHHS, 10 MAalOTh OCOOJIMBY
IIHHICTh Ta IIOJI0 AKUX Y>KUBAIOTHCA 3aXO0JU, CIPSIMOBaHI HA OOMEXEHHS BIJIHLHOTO
JOCTYMY TPETIX 0Ci0, MOMMPEHHS SIKUX MOKE 3aloJiATH ICTOTHY IIKOJY BOJOIUIBIIIO
1H(popMarii.

2. Busneno, mo iHpopmMailis 3 0OMeXeHUM JOCTYIIOM IMOBUHHA MAaTH HACTYITHI
o3Haku: 1) 3micT iH(dopMalii 3 OOMEXKEHUM JOCTYNIOM CKJIaJlal0Th 3HaHHS,
MOBIJJOMJICHHS, BIJJOMOCTI PO coIliaibHy GhopMy pyXy Martepii 1 mpo Bci iHil i hopmu
y TIA Mipi, y SIKIi BOHH BUKOPUCTOBYIOTHCS CYCIUIBCTBOM, JIE€PMKABOIO; 2) BIJOMOCTI,
10 CKJIAJal0Th 3MICT iH(OpMaIlil 3 00MEKEHUM JOCTYIIOM, 32 CBOEIO CYTHICTIO 171€alibHI
(mematepianbHi); 3) iHGOpMAaIlis 3 0OMEKEHHUM JOCTYIIOM € CaMOCTIHHUM 00’ €KTOM
MIPABOBOI'0 PETYJIIOBAHHS, IO HE 3JICKHUTHh B1J KOHKPETHOI (hopMH i MaTepiaabHOIO
Hocist; 4) iHpopMallis 3 0OOMEXKEHUM JIOCTYIIOM HE € 3arajJlbHOJOCTYITHOIO; 5) MOXKeE
BUCTYNAaTH 00'€KTOM 1HTEJEKTyaJbHOI BJIACHOCTI; 6) 3axWCTy WiAJArae Juuie
3aJJ0OKyMEHTOBaHa iH(opMarlis (BiATBOpeHA Ha (PI3UYHUX HOCISX).

3. OGrpyHTOBaHO, 10 KOKEH BUJ 1H(MOpMAIIil 3 0OMEKEHUM JOCTYIIOM Ma€ CBOi
O0COOJIMBOCTI ITUBUIBHO-TIPABOBOI OXOPOHHM B 3aJIEKHOCTI Bij Cy0’€KTa BIIHOCHH, IO
BUHUKAIOTh 3 TMPUBOAY 1H(pOpMAlli Ta BUMOI YHHHOTO 3aKOHOJABCTBA, IO

BHUCYBAIOTHCS 10 00Iry IEBHOTO BUIY 1H(pOpMAITii.
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4. ApryMeHTOBaHO, WI0 CEKPETHICTh TMEBHOI 1H(OpMaIli MOXe CHpHUSATU
JOCATHEHHIO MaKCHUMaJlbHOTO TPUOYTKY, a KOMEPIIHHY TaE€MHUIIO JIOLLIBHO
OXOPOHSATH K Ti BIIOMOCTI MIANPUEMCTBA, SKi  JO3BOJISIIOTH  ITiABUIIUTH
KOHKYPEHTOCIPOMOKHICTh HOTO TOBapiB Ta MOCIYT Ha PHUHKY. 3aXOAM 3 OXOPOHU
KOMepIiifHOT TaeMHuIll BukiajeHi y ['nasi 46 LIK Ykpainu.

5. OOrpyHTOBaHO, 10 117151 3a0e3neYeHHs €()eKTUBHOTO KOHTPOJIIO Ta BU3HAYEHHS
CaHKI[IOHOBAHOTO MEXaH13My JOCTYIy 10 iHpopMallii 3 0OMEKEHUM JOCTYIIOM BUHUKAE
noTpeda y NpuiHATTI okpemoro 3akoHy «IIpo mopsanok goctymy Ta 3axuct iHpopMarii
3 OOMEXEHUM JIOCTYIIOM», B SIKOMY OyIyTh OKPEMO BUCBITJIIOBATUCS NMUTAaHHS HaJaHHS
JOCTYMy, BUKOpPUCTaHHS 1HGOpMaIli 3 OOMEKEHHM JOCTYNOM, KOHTP3aXOAu Bij
HECaHKI[IOHOBAHOTO JOoCTyny 10 iHdopmaiii, Buau 1HQopMalii 3 0OMEKEHUM
JIOCTYTIOM Ta 1HIIIE

6. B ymoBax apmanramii yKpaiHCPKOTO 3aKOHOJABCTBA JO 3aKOHOJABCTBA
€ppornericbkoro Coro3y, YKpaiHa Mae MPUBECTH HalllOHAIbHE 3aKOHOJaBCTBO CTOCOBHO
NPaBOBOTO PEryJIIOBAHHS MIOJ0 OXOPOHM 1H(oOpMalii 3 0OMEKEHUM [OCTYIIOM Yy
BIIMOBIAHICTD 3 MI>KHAPOJAHUMU CTaHapTaMu €Bpornelicbkoro Corosy.

3 METOI0 yIOCKOHAJIEHHS YMHHOTO 3aKOHOAABCTBA YKpAiHU 3 MUTaHb OXOPOHH
iH(popmarllii 3 OOMEXKEHHUM JOCTYIIOM IIPOIMOHYEThCS BHECTH HACTYIHI 3MiHM Ta
JOTIOBHEHHSI /0 HOPMaTUBHO-TIPAaBOBUX aKTIB YKpaiHHU, a came:

- 3akpinutd B 3akoHi Ykpainu «IIpo iHpopmario» moHATTS 1HPopMalis 3
OOMEKEHHUM JIOCTYNOM, BHUKJABIIM MHOro B HACTyNnHIA penakuii: «iHdopmamis 3
OOMEKEHUM JOCTYIIOM — CYKYIHICTh BIJJOMOCTEH, NTaHWX, 3HAHb, SKI BIATBOPEHI Ha
b3uuHMX TpeaMerax (¢ren-HakonuyyBayax, KOMIT'IOTEpax Ta 1H.) a0 B XMapHUX
CXOBHWINIAX, IO MOXYTh 3amam'sTOByBaTH Ta 30epiratd iHQpOpMaIlilo, Ta MarOTh
0COOJIMBY IIHHICTH I OKPEMUX CyO'€KTIB-BOJOIIBINB 11i€1 iHPOpMAIIii, pUBHK BUTOKY
TaKoi 1H(QOopMallli 3arpoKye 3aBIaTH ICTOTHOI IIKOU UM CyO'eKTam;

- JIONOBHUTH TEpellik OO0’€KTIB TMpaBa IHTENEKTYaJbHOI BJIACHOCTI,
3akpirieHui y cT. 420 [{uB11bHOTO KOJIEKCY YKpaiHU, TAKUM 00’ €KTOM, SIK HOY-Xay;

- BUKJIACTH Ha3By TaBu 46 kuuru 4 L{UBUIbHOTO KOJIEKCYy YKpaiHU B Takii

penakiii: «[IpaBo iHTeneKTyaabHOI BIACHOCTI HA KOMEPLINHY TAEMHUIIO Ta HOY-Xay»;



49

- JOTIOBHUTH 4YacTUHYy 6 crarti 6 3akony VYkpainun «IIpo 3axuct
NEPCOHANBHUX JTaHUX» a03aI[0M TAKOTO 3MICTY: «3 METOIO 3ar00iraHHs emiIeMiuHuM Ta
IHIIMM 1HQEKIIHHUM XBopoOaM, a TaKoXK MAacOBUM HEIH(EKIIIHUM 3aXBOPIOBAHHAM
(oTpyeHHSIM) 1 OOPOTHOM 3 HHMH, JO3BOJIETHCA O0OpOOKa IMEPCOHAIBLHUX JaHHX 0e3
3roMM CyO0'€KTa TEPCOHAIBHUX JaHUX, AKMmO 1aii abo Oe3misIpHICTE Cy0'ekTa
NEPCOHANIBHUX JTaHUX CHPUYMHUIN a00 3aB1IOMO MOIJIM CIIPUYMHHUTH MOMIMPEHHS [UX
3axBOpIOBaHb. J{03BONsSIEThCA 00pOOKa AAHUX, IO CTOCYIOTHCS CTaHy 370POB’s, MiCLs
rocmitanizamii abo camoi3oislii, Mpi3BuUIa, 1M, O OaTbKOBI, JaTU HAPOJKEHHS,
MICLIS IPOKUBAHHS, pOOOTH (HABUAHHSA )».

- IpUUHATH OKpeMHMd 3akOoH YKpaiHu «IIpo 3aXuCT mepcoHaIbHHUX ITAHUX
HEIMOBHOJIITHIX 0C10», CTPYKTYpa SIKOT0 3alpoIroHOBaHa B pOOOTI.

3a3HavyeH1 NpoIo3ullii MOXYTh OyTH IMIIJIEMEHTOBAHI JI0 3aKOHO/IaBCTBA.
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